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HOUSE
RESEARCH
ORGANIZA'PJON
Con.titutiona.1Ame~WPent "'pa,lys1s;

SUBJIO'l', Appo;rtionment.Qf ra,i,lrQad rQllin9"'~1;ock property
for countyta~ation

15)

BACKGROtmD:

DIGEST:

SUPP,ORTERS
SAY:

Under Art. 8,I~Q. 80ftheT~xas Constitution,
the Comptrollet i. d,i;recte4 to apportion for
property-tax p\Jrpo'esthe, valueofa railroad company's
rollinq stock ~on9 'thec6unt~es throuqh which the
J:'aiJ-road run.. 'Phe t,'rItl "rO,llinq stock" refers to the
company's boxca,rs, tank carliJ, enqines, 'etc.
Rolli~'u3''''stock value is. apportionedaccordinq to the
nUlJlber of mileliJtJ:1e company's ,rail line runs through
eaQh cO'!lnty. Qnder Art~ 8, sec.8of the Constitution,
only counties levy prope;rtytax on rollinq stock. •

V'l'CA, Tax Code', sec. 24.31 requires the chief a.ppraiser
for the county'in Wh~ch a railJ:'9ad company maint.ains
its.· principal place of b'!lliJil\ess to ap1raise the
company'. roll;i.ngstQck. Sec.~,•• 37 0 the Tax Code
requires the tate Proert Tax,aoard to apportion the
appraised va.lue 0,£ ;ra "road roll;n9 stock amonq the
count1'esth,rougn 'Wh.ich therail;roi:ld runs. The value of
the J!'.olling stpck is apportione.dtQ each county based
cant.he r.tio that thera;il.mileage .owned by the
;railroad in the county pe.;rs to the total rail mileaqe
owned by the railroadintbe state.

SJR 15 would amend Art. 8, sec. 8 of the Constitution
toallo\1 the value ,of railroad ;rollinq stock to be.
apportioned among the oounties f.orproperty-taxation
p:urposes as 'provided by <jeneral law, rather than by the
Comp.troller.

Theba.llQt langl,1agewi.ll read: "The constitutional
amenQmEmt,to allow the le,qi&;lature to provide by
general law for the apportionment of the value of
~ailroa4 ;rolling stock among counties for purposes of
property taxation."

This '. amen<1ment woulCl do no mOJ;'e than reconcile
c'!lrrentstatutory practice with the Constitution by
repealing an obsolete provisicm. r:qeither the counties
nor the X'ailroa4s.wou14 he affected by the change.
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•
OPPONENTS
SAY:

OTHER
OPPONENTS
SAY:

There is no particular reason why the Comptroller
should be even nominally responsiblefortht!!
apportionmentof..thevalUe Qfr/il't1J!oactrol:tj.ngstock
among the counties. The Comptroller has no other
duties ofthis'nature and does not want to retain
responsibility for this duty.

The State Property 'l'ak Board has been apportioning the
value of railroad rOlling stock among the counties ever
since t.he propertY'-1:ax law was revised in 1979. The
Intangible .'Tax Divis'ionof the Comptroller's office was
transferred intact to. the Property Tax Board, where it
continuedfts work as before. TO comply with the
constitutional' provision that the Comptroller apportion
the value, 'the board initially carried out this task
under a contractual agreement with the Comptroller, but
even this pretense has since been dropped.

It wou.ld make.more sense for the Legislature
to change the current statute, which now violates
the Constitution, to allow the Comptroller to carry out
his constitutional. duty. Instead,' the voters are being
asked to take the expensive step of amending the
Constitution merely to conform with bureaucratic
convenience. Since apportionment of the property-tax
value of railroad rolling·· stock among the oounties is
an important and potentially oontroversial duty, it
should remain in the hands' Ofa oonstitutional official
elected statewide, not delegated to an appointed body
like the State Property Tax Board.

As long as the state is paying for an election
involving Art. 8, sec. 8 of the Constitution,
it. should use the opportunity to repeal this section
entirely rather than toma.kea mere technical
adjustment. The entire section is unnecessary and
Should beeliminated,as was recommended by the
Constitutional Revision Comm.!ssion in 1973. Art. 8,
sec. 1 bf the Constitution prOVides, "All property in
this State ••• shall be taxed in proportion to its
value, which shall be ascertained as may be provided by
law." Art. 8, sec. 11 of the Constitution states, "All
property••• shall be assessed for taxation, and the
taxes paid in the country where situated•••• " These
sections prOVide a more than sufficient basis for the
Legislature to enact statutes detailing how railroad
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rolling stock should be taxed ~nd how that tax is to be
apportioned among the counties.

The Constitution should say what it means. If Art. 8,
sec. 8 is not repealed entirely, its archaic language
should at least be updated to reflect actual practice.
A literal reading of the current language of Art. 8,
sec. 8 of the Constitution is that the county where the
principal office of'a railroad is located may~ the
railroad's rolling stock, and if it does tax the
rolling stock, the Comptroller shall apportion the tax
collected by the home-office county among the other
counties based on their proportion of the company's
statewide rail mileage. However, the statutory
implementation of this constitutional provision has
been that the county where the principal office of the
railroad is located determines the value of the
railroad's rolling stock, then the Comptroller
(actually the State Property Tax Board) apportions that
value among the counties based on their proportion of
the company's statewide rail mileage. Each county can
then tax that value at its local rate.
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H(')USE
!ttSEJ\RCH
ORGANJ:llJATION
!7.0n~,~ii~ptioral Amendment Anal;ys~s Amendment No. 2 (SJR 33)

St18J'EeT: The blJ.l ...capti,€>t):< rule and stat,utory revision
;~

t>!SSST:

Art. 3, seo. '3'5· bftbe TexasConsJ"titution
prohibits an)'b111, ijother t'ban\e;ppropriation bills,
from containing more than one 'subject (the
",OhS....subject"t'ule) :I,talsorequires the subject of
Ci!veryb11l to be expressed in the' title or caption of
the b111 f1:he"bill ...cap1:ion"rule). Art. 3, sec. 35
contains a severab11ityprovisionsaying that any
subject included in an act that is not expressed in the
title of the abt is void, the remainder of the act is
still valid.

Al!'t. 3,seo. 43 of the constii1:ut;lon required the first
sessionef theLe~i'slature after the Constitution was
adopted in 1876 to provide for revising, digesting and
pUblishing the'di~il8indo,riminallaws. It also: permits
a:silii1farrevtwiO'l'll .d'iiCJest and publication to be made
evet-riO .years'. 'l'h'eon....subj.ctandthe bill"'caption
rul'e$ i$f Art. {I" '.'e'cl3§·donot 4Pply to the revision
ptBtm!t: tedJ!)y thissQ'o:t:1:G·n.

The' "f1'rst ''l'Omplettt ··revi'sion ,updat1ng, and
"e'~aJliz'a1donof;allTe~alsstatutes under Art. 3 , sec.
:4300curred in' 1879,witlil,subsequent revisions in 1895,
Un1, aacl 1925. 1'0 compl.·te revision of all of the
.t~tute.h.s Ibeenmade s1noe1925, instead, the'
ueg!sa,aturehas periodically compiled certain statutes
into ooclle$ oGverin9 spe<Ufic areas (the Tax Code, the
Natural Resources Code, etc.)

Sa"R39 would amend Art. ~, sec. 35 to eliminate
the~1l1....c.ptionrul. as 1:1'1 ClDsolute constitutional
requirement. Instead, each house of the Legislature
woulih_veto l1'1clude ifi its rules' of procedure a
requirement that thesub~eet.Of each bill must be
expressed 11'1 its title""'hich must give the public and
the Legislature·· reasohablenot±oe of the bill's
subj,ect.The Legislature would be solely responsible
for determird.l1g complianoe with this rule.
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SUPPORTERS
SAY:

No law, including oneenc~cted before the effective date
of the amendment, could be held void because it h~4 an
insufficient title. Also, the severability provision
found in Art. 3, sec. 35 would be deleted .•

SJR 33 would amend Art. 3, sec. 43 of the Constitution
to dele·ee tbe p,rovision allOWinCJ s,tatutory revisions to
be made ~very 10 years. tnstead, it would generally
r.equire the· Legislatu're to pro,videfor revi'.in9,
dirgesting\and p'li1blishinqthe oiviJLandcriminal laws.
It would specifically define "revision" to include a
revision of the statutes on a particular subject and
any act having the deplared purpose of codifying,
without substantive change,s.tatutes that relate to
different subject,s.

The ballot language will read: "The constitutional
amendment requiring each house ,to include in its rules
of procedure a rule that each bill contain a title
expr.es:sing the. bilil' ssubject, and providing for the
continuing,revision:,of state .laws • "

The bill-captiollxule in Art, 3, l?ec. 35
of .'. the Constitution is outdateq, anQ., should be
changed. The !n,t:ent of, theprQ,vi,sion is to give the
Le.gis.lature and the public! fair notice of the subject
of bills. I.npxacticalt,erms,.hPwever, the caption
hardly gives notice at all. When amendments are made
to a bill "both.hQuses usua·ll:Y' :adopt a standard motion
authorizing.the Chief Clerk to,qhange the title of the
bill so that it will c:onfQ·rm to. ,the, text of the bill as
it was amended. A bill's title is usually not changed
until after its final paSsage,solegislators rarely
read, the f1nal version of the:title before they vote on
the bill. '1'bus. the bill-captionrule has been reduced
to a mere formality.

When the original bill-caption pro,vision wa~adopted in
the 19th Century, billsWlere handiwritten and few
copies were availa.ble, so a,.prec1se notice requirement
was. necessary. But, now,cOlllPQ.ters, fiscal notes, bill
analyseS"i and llegislative~in(ormationservices provide
llegielatorsandthe pQ.blic with information about the
content of each bill.

Only the foolhaz;dywoulq, rely eXclusively on the brief
caption of a bill in order to discover what a bill
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actuallY wpl,llq:,~9..,'the ~encbnent would recognize that
the ra'al pr0te~~ioria9:.a.i,p.~tt~e.;l:Jegislature slipping
unrelatedp+ov~Ilj,OnlS ipto. a'bill ;is. not the
bill...capti.on rUlebH~.theone-sl,lbje.ctrule. The
one-sqbjec.t rul~ would be retalneqintact in the
Constitu.t~on ~pd coulcl.jS~ill be the basis for
challen9'ingth~.validittYof.a statute.

Reeping...thebll1....papt.ton rule as ,it is now would only
inviteabulSe,. ~llowin9'laws.;tobe invalidated on a
technicali1:tyc;l~cadelS, ·aft.er theirenactmen.t. A recent
example was the drug-traffickIng law that was passed in
1981 as part of the "War,.. (;>nQ~ug.s" package. The Court
of Criminal ,Appea,l., r.,u.l.edthelS.tatute unconstitutional
because the bill caption only referred to the
Controlled .Sub·liJ1;.anceSJAct, while the bill also modified
other re1.ated. ,,~~tut~s. As a result, in 1983 the
Legislature ha,c;l to J;e~enac.t the sam,e bill w;ith a new
caption. .

Such hypertegtlri1cal, nOPllub$ta,p~ive attacks on
legislation tha.t'has already been enacted and fully
imp).,emented shp\1ldnot be allowed to cont1n\,1e.. The
amendment.woulc;1 en.ur~that any future legislation
woul~ notmeet;ts demise on the basis of a
technicalitY, wbilethe retroactive clause in the
C!lmenGlIllel').t would.pro.tect .the legality of those statutes
alreadY ~macted.. .

The amendment would still require that the caption of a
b1-ll must give ;ealSonable n()tice of its subject, but it
WOl;ild,place tbat ;requirement in a proper perspective.
The.b~11-9i1Ptiop. rl,ll~ w9uldbecome an internal
legislative procedl,lre rather. than a constitutional rule
that can peuliJad by,. tbe.coiurts to invalidate Texas
statute~,. If the .};>iI1-9apt.i()p rule were violated, a
le9is~a:1;.or would be .able to reli$ea point of order and
kill theJ)ll.lon those groundS .before it is passed.
The cOl,lrtslongago. es.tablishec;11;.he "enrolled bill"
doc.trine that once a bill. i-=I e!'la9,ted by the
Legislatuie,.. ltlS. p~oyisions .will not be invalidated
because, spm~legis~ativeprocedurewasnot followed.
The bill-,captionruleshould ]:>e t~eated in the same way
-- an interna~procedure to be. enforced by the
legislators themselves.
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OPPONENTS
SAY:·

The amendment woulet eliminate outdated provisions in
the Constitution that could be used to overturn the
ongoing effort to r~organize ,~p.dc()di.fy Texas statutes.
It ists ndt.cl'earwhESther th~' provision for periodic
statutoryr'evisl()nfound!nArt. 3, sec. 43 includes
thesubject...py-subject'cibdificationprocess underway
since 19~7or~h$ther ltappll:lesonly to a complete
revisioI\'of.all Texasstatutes,whi.ch last occurred in
1925.. Becc:lusethe scope bfthe bills enacting the
codes was so broad~nd all";encompa'ssing, they may have
violated both the on~-subject rule and the bill-caption
rule.. . Thus years of painstaking work to bring order to
thegrowingIQ.ass of Texas statutory law could be
declared unconstituti'onal based on 'a mere technicality.

Thisamendment.wouldslmply clarify that the. codes
already enacted.' and tbo,seenactedin the future are not
subject ,to technical chalfenge •. The proposed change in
Art. 3,·sec••3 would eliminate any doubt that the
Codes .come within the exception to the one-subject
rule, the proviSion added to Art. 3, sec. 35
retroactively validating all bills that may have
violated,thebill-9aption.rule would cover the
code-enactmeht bil1:sas'well •

. .

SJR 33 would undermine the ineentof.the bill-capt.ion
rule by making it easier for le~tslators to slip
unrelate4provision~into a bill and have them passed
unno~iced•. ~ince·legisla.t6rsknowthatthe courts can
later overturn a law fora defective caption, they are
less inclined to try such a maneuver1 this amendment
would eliminate that deterrent.

The courts. should have the authority to review whether
a bill's caption gives adequate notice of its contents.
Such judicialJ:'eview. serves a~. a.. check and balance by
one bran.ch of governmentc;>n .. another • Making the
Legislature sole~yresponsible for determining
compliance with the bill-caption rUle would be like
letti!1g the fox guard' the chicken coop. Bills are
often railroaded through the'Legislature,. particularly
those bills designated ,as local. or uncontested, and
legislators .frequently have. time only to read the
captic:m to determine ·.the .conten,t.· of the bill.
Retainingadequateauth:ority ..forthe courts to strike
down a statute is the only ,tool" the public has for
ensuring that the Leg'islatureabides by the rule.
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OTHER
OPPONENTS
SAY:

The U.S. Congress merely requires a bill to have a
caption, regardless of whether that caption relates to
the body of the bill. An example of what could happen
in Texas if the bill-caption rule were diluted to that
degree occurred in 1978 with President Carter's
energy-tax bill. The caption of the original version
of the bill, HR5263, read "An act to suspend until the
close of June 30, 19,80, the duty on certain bicycle
parts." Tne bill was later amended substantially and
its purpose entirely changed. Not until the bill
finally passed was the caption altered to reflect the
new purpose of the bill: "An act to provide tax
incentives for the production and conservation of
energy, and for other purposes."

If a change in the caption rule were to be made, it
would be bad public policy to apply it retroactively.
The public, as well as legislators, always knew in the
past that ultimately the courts could enforce the
caption requirement; they will have had no advance
warning to examine bills more closely. Therefore, the
courts should at least retain the authority to
invalidate those statutes enacted before the
bill-caption requirement was watered down.

The proposed amendment would not ensure that those
statutory codes already enacted will not be
struck down by the courts for violating the
one-subject rule. The amendment would exempt from the
one-subject rule those codifications made in the
future, but it would not grant retroactive approval to
those codes previously enacted that may have violated
the one-subject rule. In contrast, the amendment would
specifically grant retroactive approval to all bills
previously enacted that may have violated the
bill-caption rule. Since the Legislature specifically
included a retroactive amnesty for past violations of
the bill-caption rule but omitted such a provision for
past violations of the one-subject rule, it could be
argued that the Legislature did not mean to grant such
retroactive amnesty for one-subject rule violations.
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OOBlii_»tieB&,* Amfmdll)(i)n1=ADa~¥s1s ,'Atn~ng~~nt No. 3 (HJR 73)

aUlh1:!il,gq': M\lt~a.t:-iB~#f~n~~. pl1J:"chases by pplitical subdivisions

Mu1;pal iil~}H'an9L~comp~\nies are directly owned
P1i th~+r pp~+cyhQld~~s',. ,,'l'he poli91h.olders' financial
i~ves'tw~ul.1=. i~ ,in ~l1f:t fp+,m of the ptemiumspaig for
insurapcecoverage. .f4:utq~l...i~sl1J:"ance companies can
raise capital by asse'ssing policy holders some extra
~punton the,ir pfemi.pms to cov~rqompany claims and
e~p~n~~s.How~v~.t'.,Ilotall m~~H~l-insurance companies
,~+,~, asseE$,.mentInut\l~ls. rOJ:" ~~a.mple, advance-premium

~.~tl@;~~~:~~~~~:..,Cq;h~n~~:m~~~o~.at~,S~~e a::~:~~'~~eto
cover all claims anq. expenses.

A st()ct-,insl.Jr~~bep,qmPcmy.'is" o~n.eClby the' stockholders
of tl1ecQmp~n;y. ' .'fbE:i 'stoc)(.l)old~r's receive a dividend if
th,e 90Jllpany m~kes a, profit.

A+~, 3"Sec~ .~;2 far,o! th~''1'~xa~ Constitution prohibits
cu~y< potitica~,:.,suQ9iVisiq1,}JrQltt' ~en9in9 its credit or
<;J+~n,1;jng Pl1P~ic mQIley to'an ~ndiviaqal, association, or
9~J;p(.)+at+qn,of t;QJll'1.>~qOm~ng'a.',' stockholder in such
association or corpoJ:"at.i.cm.,ltrt. 11, sec 3. of the
Texas Constitution prohibits'a county, qity or
m~Ricip~lity froll) pein9 a stockholder or lending its

,ms;:mey o;r cJ:"eqit ~o a. J?;riva.te cotporation.

~Il 1~26~ tbe .SupremeCourt ~pheld a judgment of the
cq~i~i19nofaPI>eals,paSS.W.409) that a municipal
pprppratiop WO~ld violate ~rt. 3, sec. 52(a) of the
Cpn,titut~op; if it enter,ed into a contract with a
mut~a~-iniurancecp~p~ny because a policyholder in a
m\1tu~1~.f.p$}lr~ncep6mp~m¥ j.sthe same as a stockholder
of a corporation. In 1942 the Texas Supreme Court
;J:'\lled (l~1 s.w. ~n4450) that a school district could
not have an insurance policy with a mutual-insurance
~Qmpany QeCa\lse' ~\lch a 'policy wO\lld have made the
distr'j.cta stockpolder inth'e company and thus violated
Art.3,s,ec. S2 (a)' of t;.he Cbnstitution.

'j.;'"
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DIGEST:

SUPPORTERS
SAY:

HJR 73 would amend Art. 3, sec. 52 (a) ofthe Texas
Constit;ution to allow pol~tical subdivis:ions to use
public funds to pay premi.umsto 'mutual-insurance
companiestQr "nonas~essab~e" life, health, and
accident fnsurance p6licies and for annuity contr'acts.
(An ,annuitycC>Iltract, is a type of r,etirement pl~n in
which ,a contract hOJ,der pays an ins\lrancecompany a
certain amount ovet'a'periodof time and then is paid
back, with itlterest.,quring retirement or whenever the
contract specifies.)

The b~llot lanquage will read: "'l'he constitutional
amendment allowing political sUbdi"isions the
opportunity to engag'e in and transact business with
auth6rized mutualinsurart,ce companies in the same
manner as with other insu.rance companies."

Mutual-insuranqecompanies should be allowed to
compete alon9withst6.ck~insurancecompaniesfor life,
health, and ,accident policies and 'annuity contracts
sold to local 90vernmerits.Some of the largest and
most reputable insu,.rers are mutuals, such as
Metrop()l.itan Li~e,Prudential,andMutualof Omaha.
Broadercompet~tionamong,insurai1ce companies for the
busine~s'ofpolit~calsubdivis10nswould result in tax
savings as the companies bid against one another for
this business.

There is no reason to prohibitpol~tical subdivisions
from having nonassessable policies' 'with mutual
insurers. Mutual insurers have virtually abandoned the
use of assessments, buttI1.ose"'few1:hat still use
assessments would be barred from dealing with political
subdivisions. A polit.ical subdivision's policy with a
mutual-insqrance, company would thus involve only the
same liability as with a stock insurance company:
payment of premiums specified in a 'contract.

The defeat of~he same amendment, in 1984 was surely due
to misleading bcdlot, language that made the amendment
sound like a giveaway of publici funds to insurers. The
revised ballot 'language will clarify to voters that the
amendment would merely allow 'mutual-insurance companies
the opportunity to bid for local-government insurance
contacts.
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OPPONENTS
SAY:

OTHER
OPPONENTS
SAY:

The framers of the Texas Constitution knew what
they were doing when they refused to permit public
:!;p.nds.Q;p cre4it tob~ used for.imTestment in private
bus;ip,es$€s.The.p,robipit,ionwae; or;j.ginally
incorporated into the Constitution in part because
railrQadsha~ q,e.faulte9-,Op stj~te 19,ans. By definition,
if a politica,l,subdivisioncontrq,cted with a
mutual-.insuranc'e ioo,JJU?anj",' itwcrqld become a stockholder
in that company;, ~he,first step down the road to using
g9varnmentfun,d~ ,to s,peoul,ate iril?rivate enterprises.

~here is nO ,pa~hicular need tq ~end the Constitution
tq allowm~tual~~nsuranqecqmpariiesto do business with
local governments. Currently, 949 stock-life insurance
companies and 90 mutual-life insurance companies are
licensed to do business in Texas. The addition of
only 90 companies would not expand the competitive pool
of potential insurers enough to result in much of a
savings.

Texas voters overwhelmingly defeated this proposed
amendment to the Constitution in November 1984 when
64.9 percent voted against and only 35.1 percent voted
in favor. The people have rejected this amendment
once, and it is a waste of tax money to vote on the
same issue again.

However desirable the intent of this amendment,
to allow mutual-insuranoe companies to do
business with local governments in Texas,
it would only change one section of the Texas
Constitution, Art. 3, sec 52(a). In order to resolve
the issue beyond question, Art. 11, sec. 3, which also
prohibits counties and municipalities from being
stockholders in private corporations, should be amended
as well.

Moreover, this amendment is just another example of
hypertechnical tinkering with the constitution. Rather
than specifically providing for mutual-insurance
companies in the Texas Constitution, the provision
should be amended to speak to the issue in a more
general way. For example, the 1975 proposed revision
of the Texas Constitution would have simply stated that
"public funds and public credit may be used only for
public purposes," a general, straight-forward statement

11



TIll

II:'

'.',6f'po;iCY ~ha~i~~ul1f ..~:~~E!'eli\1tiri~ted the need for
'men,tionln91Uut:tial-:i:ns''ci:ra~o'e'th.th~ J.{;!:bnstitution.
,I'. l...1 ',.<,' ';

'The sa;rtteaItrendfuent".\4fa'$' ~'jlee;t.ed·])y·1;¥he voters
t,'n the.'iNdv. '0 ,.];98j4!~1t1,~'t.'ion;bY a ,vote of 1,301,880 in
favot'f35.1.~etoerit)i'j!,t'G6:,003:~PP'(j\sed (64.9 percent).
The' 'ballot Beseriy;:)-tioil :'Q'~ 't.he 1984 ."proposed ~endment
read: "'TI1$'doriltf'f.u~fc;n:aJ. smendm~rit to permit use of
I?ublic. ~unds . anc;l c:rEfdit.for J?aym~mt.of premiums on
cer£airiitisu:t'aneeeori1!~actsof mutual insurance
cOmpelnfes'atitliOri2:ed t.oidcFbus!ness in Texas."
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HOUSE
RESEARCH
ORGANIZATION
'~?!l~.!:_i.!:_~~..!onal ?-Ynend;m,.e,nt.~na.l.¥si.§.. ............., -,-.....,..;._Am;..:;;:,.:;,::,e.;;:;'n.....d.::;::ri,l.~.nt ~o~..!-~(SJR 4)

SUBJECT:

BACKGRQUND:

DIGEST:

The restrictions on bank-branch offices would not apply
to any other type ,of state-chartered financial
institution. '

The ballot ~anguage wil]. read,: "The constitutional
amendment t9 p~ovid~tpat a bank may offer full service
banking at more than one location with the city or
county where its principal facility is located, subject
tu limLtatioos andres~rictions provided by law."
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SUPPORTERS
SAY:

SJR 4 would give Texas banks the flexibility
necessary to survive in the competitive envirortmea~

created by deregulation of financial insti tut'iidns;,;
Banks in Texas have for years been at aC'Qlt\peti.tive
disadvantag.e to savinCJsa.nd loan"a.ssociations,whieh
are already permitted to branch statewide. In recent
years, new non-traditiorta:t' financial institutions, such
as Merrill Lynch and Sears, and out-of-state credit
card companies 'have. 'started to, offer bank..t;.ype services
throughout the state •. Allowing Texas banks to operate
branches would give'the banks'a chance to compete
equally with these institutions ,and to grow stronger in
preparatiQn for competition with out-of-state banks.

SJR 4 is necessary to ensure that Texas banks will not
have,. to Shut,down hundred of drive-in/walk-up
facilities dUe.' tbthe Attorney General's recent
opinion. The Attothey General specifically determined
that the 1985 amendment to the Banking Code that
permits drive-in/walk-up facilities up to 20,000 feet
from a bank "15 central building Is unconstitutional.
However,' the logic on' which the op.inion is based could
be applied against manymot,efi8:ci1'ities authorized by
earlier statutes. The only s,ure way to avoid a
disastrous shut-down of all detached banking facilities
across the state is,to modify the constitutional ban on
branchbartking.

Passage of SJR4 would aleoprevent' interference in the
state banking system by the U.S. Comptroller of the
Currency, who regulatesfederally'6hartered banks~ The
Comptroller of the Currency has sued the State of
Mississippi, alleging that Mississippi's practice of
permitting savings and loan "associations to establiSh,
branches sta'tewide while prohibiting banks from
branching discriminates :agcdnst banks because savings
and loans can offer the same services as banks. Texas'
current branching rules, which are identical to
Mississippi's, could face a similar legal challenge.
SJR 4 would make a clear distinction between banks and
savings and loan associations, weakening the legal case
of federal.regulatorswhomight try to interfere in the
Texas bankin9sttuctute~

For years large banks in Texas have operated what are
essentially branch banks through bank-holding
companies. Beyond recognizing reality, a limited
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authorization f.orbranebbanklll w0\11d provide a more
effio1ent way 1v.o 1of':e.r banking se~y~ces than requiring
banks to establish separat!\l aubs:Ldiaries within a
holding compan~H Sl1bs1d14ries ml1sthave separate
oentral buildings, sepa:r:4t. boards of directors, and
separate management. '1'his~xtra cost burdens banks in
theitoompetition w1th<savings and loan associations
and non-finanoial institutions and forces banks to
charge higher feeeand intere.st rates to cover their
administrativeexpenllles. Branching would permit banks
to lower the co&t!Df their services and would encourage
less expensiveiservices by ,incr·easing competition in
many markets. ,

Branch bank:i.ngiwould be more.oonven:i.ent for bank
cU8tomers. Under ourrent law, a customer of a ,suburban
subaidiary of., bank-hold1ngopmpany cannot cash a
abeok or make ·a depolllit with tpe downtown subsidiary of
the same hold.ill91 oompany. $1184 wO)lld require the
Legislature to'permit e$tablishmfilnt of branch banks
1E.hrouClhaut a cOl1nty.;.sothatcu~1;:omers could receive
the fUll a:rJrIAY" of ••tviGes from ;their bank in several
looatioJ1II1; 'l'eJe$n.' in rural .oQlM\unities or lower-income
l1J'~'11 neighborhoods, Who ,do not·have ready ,access to
ba,.1U.n, llJervice,s'j wO\1ld. benefit from the entry into
1E.beit e~unitle8 of branoh banks, which would be
it\tere.ted in making loans an,d providing services
100a11y,

B~anoh banJu/would. not drain awaycapital from the
oQ~nitY in whioh they operate. All branches would be
with~n ~h•••me city or oounty, so that bank managers
~QulQ remain lensitiveto the, interests of their
ClepOlitorl •. AlthouCJIubranoh banks would not have
boaurQs of direotors s~parate from the principal bank,
•• sull>sidiary banks within a.bank.-holding company do,
the proximity of the branches to the principal bank
would quaJrant.ee that the interests of the community
wl1ere a br.noh is located WQuld };).e. considered by the
ti'rinoipalhanks. Banks want to increase their
earningis, not just theird.eposits, and earnings come
frC$\profitable loan.. Rural area" and other
commu1'1iities not ourrently served .. );)1' more than one bank
offer many oppdrtunities for p,rofli.table loans, so Texas
banks would e8tablish branches in order to expand their
ltiuding to new' ar.as~f their home city or county.
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OPPONENTS
SAY:

Small indepenClent;lbankstwol1lLd i notJbe hurt by branch
k>ahking.The ElulperciencE;l ofrO'bner i states has shown that
small banks ar.as~effi.clent'.as larqer banks and can
maintain their<market sh4~le inicompetition with large
banks. Independent banks might:faae new competitors in
some areas ,of the llBtate, but thi,sL;a;oes not mean that
independentrbanks could n'o~contiIll.'\1e to succeed.

The ,provisiohsof SJlR' 4 'pe:;rmittinq>the Legislature to
authorize theaoq'Cl!'s:i. tioh ,of a failed bank and its
operatioh asi!l'branch,anywhereJinthe state would give
the Banking COmmisllBioner' a vi'tal, ,tool in meeting the
increasing problem of failing: bapks:. As of late
September, eighteen Texas banks had failed this year,
and more' are likely to' f'ail. The: Commissioner often
has little alternative to shut't.ing down these banks,
leavlhgthe:L'r communiti'eswithout adequate banking

;'serviCes • Thi:s eonsti tuuionalchange would give the
Commisisioner the alternativeof arr'anging a merger or
take-over ",itha bank anywhere in the state, which
Clouldthen'lcontioue to serveJthe failed bank's
communitythrouqh a branch bank. However, the
ac'qulringbank CO\lfld,operatci!ionlyd:.n locations already
operated by the fadiled bank. Thus urban banks could
n'ot mOve intollllmaller counties just to open new
branchestdcompete·withlocalbanks.

"

The long-standing Texas tradition" enshrined in the
Constitution, of prohibiting large banks from
establishing branchesshouid notr.be changed. Some
Texas banks have beenhaviog financial difficulties,
but these probleMs would not be cured by permitting
l:>ranchbankinq. Texas banks were holding their own in
compefition with savings and loans, Merrill Lynch, and
'Seilrs until oil pri¢es fell, real.estate markets
collapsed, and farmers ran into hard times. Once the
state'secanomyreturns to normalj so will Texas banks.
Most bank failures hav.e been, caus,ed by mismanagement
and foolish· loans, not by-the inability to branch or by
the inefficiencies of the ba~k-holding company system.
Texas banks will t'e:¢eive add,i tional help soon with the
advent cifinterllll,tate .banking:, which will allow
out-Of-s'tatebanks tbpurchas,eTexas banks and
st.rengthehthemwith injections of new capital.

Tii~'AttbrneyGeneral'srecentopinionquestioning the
constitutionality of detached bank facilities could be
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.d:it~f~~~i6~~~'~;e1t~tl~n:i~~ii;~~~ ·;~~~g~l:~~;·~c;~~~h
C\lJ::'J::'ently :J,:t.mitswheJ::'e a bank may engage in business.

~!*~~;e~t~h~e~~td#~:~~~~#~+:t~~qQ~~~i~~~s;~t~~;~~m;~t
qQ"l~.~ ~!m,1.y 'lit.~9J::'~~e thec~:t'+.eIl1: ~rrangement .
pefBHtt~n~ 9f+J~-lIl/wal~-,,!p facilJ.tJ.es at certaJ.n
1.....,~.Q.•.at:t... Q.ns ~.et Q,.y,. ~ t.be :t.eg.islature, without opening the
aQQf tO~finchilanktng.

, :. " '~' J i' ",' . ,

-:rne .~ri~~ftl~~ .ijt:t'e~tqf ~ feQf:)ra.1. SlUit is a: flimsy
+ea'QRfQf?:'e~as.tob~ s1:am~qeq tI)to abandoning the
9liH}1;f~1. ffi.Hilt"+~ 9f the ~t~te'sl=>~n~:t.ng structuJ::'e. The
f~~ef~.t. ~ha+lf:)nge9f the~is$i~s!PJ?~ branch-banking
{e~~:t'Jct.ign :j.'.~t:j.l1.tnttse'~lY$~ages and is sure to
fe~9q. thil 11 t $ ~$\lP+em~ <:19\n:t pe~9+~ a final decision
.i, J::'e~Rl1~a. r.rbe~e.:l~ plentY9f ttme to watch the
9U:t9qm~C)+ the.; ~"9!tgefo+e q\alt.ing a decision about our
own banking pol:l~.ie".

'fhi~l amen4ment~'1qQ14 c~use the rlemi~e of tile
i~q,f!.p,.n4..~~t ll4Jl.·.k.. ~.,.. w..,.,..h:j...,Ch. c~..+es a..·.Po9.',t.. ,. its community anqPfp,pe:Pf Qnl¥ ~y' helpi na the, pomnrQij1 ty i 1:s seJ:'ves to
~f~!'i;r~ .SJ' l ~~y.t.g .~+lqw .p:r., $t:~leWiqe ~ank-1l01qing
qgmP~Il:V 1:9 iUi;t;",J;liJ..i.,b ~, ~ql:lsiqia+¥'Jn a coqnty, tllen use
~t'" '~l;l'~ .{~I~,"$~ 1::Q. ~Pfe~<t A+j:lPl=jh~$ thJ:'oUghQut the
,Pl;Hl1:¥ ,~~mlJ,.;r:t.¥! b.ilks.t.pcate~ln tile laJ:'gest cities
,9t'~~* QQijnt:¥,~«;:q\l a, ~lt~bJ.i$h bJ:'~nchf3s throug1lout the

~~:~~{cip:lP~h~rt~;~${~:~~~:q~tt~~doio~~e:mall
l~~~~~n'it@{\t ll~nk ~ ". An .:In<t~p~nden t b~nk that had served
49QJJlffl\Hl~f¥ f·A; ¥~~J:'$, P'Ilt cpqlfippt afford to open
9qm~~finiqf"nch~~, QQulab~,torceq out of business by
fh~ ~ccmomicClout'of the bigger ba!lk. A branch ofa
qiiQ@.::I:bi~P~ pqmp~ti:n<;J in the, same, qommq,ni ty woq,lqpe
i~J.etq '~n~J~e in p,::I:eQatq~y pripil1S1' taking.lQs$es on
~pw-tntet~$t,lqan$ or hig4-Yie~qcertificat'esof
qjpQ~it(ijn1:i+the, in4epen~ent Petrnk was no longer able
tP$l.l6tain th~Iq$$~s of p\a1:pll.ingthe competition and
h~d to clQ$litsd90r $.

. .
l:lJ::'aA«;:h bankipg wqH:Ld,qrai,n,J,l\qp.ey out of smaller
communities foJ:' ~Qan$ to corpoJ:'ate bOJ:'rowers in bigger
citie$.~aYin9$~mq 10?4:n.q$$qciat~ons, which a,re
p"erm;f,ttIQ. tP bJ:anph$t~te\1tqe, take deposits from
~~q"m4 tJl~' $t~tetQ m4lte :tocms in Houston and Dallas.
'~4nks withbr~p.ch.es would follow ,the same pattern,
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OTHER
OPPONENTS
SAY:

NOTES:

<::oncentrat'~'llg ~<)n.e1 '.til' the larqeStcities of each
coullty. " ' "" 'i 'I,

Brancnba~~i.rig\fouldccmdentrate€he f inaneial
decis~on-ma:~in9'Power,of1;:li~ stat'e in the large cities.
Branchesareju'stld<:~lofffcesofthe central bank,
wherE!,~he ~ina1gecisi.ons.ar~ ,nlC~d'e, ,and are likely to
be unresponsive to, local I n.E!eds • 'Subsidiaries of
statewide bank,i;.hoiditttg'companiesare preferable to
branch banks, s.inc~~oldingcompany.subsidiariesmust
haveiIl,depelldeh1;: boards of dlrector~, giving local
citizens some ~nfl1,lei1c~over bankdf!cisions • With
branch ban)sing- t panKcusto1n'ers would lOSe their
personal r~la~ion$htJ;:> with "al banker who understands
their individ\1alsitua~ionsand'iswillingtoconsider
more than cold'bal~p.r-::~sheet ~al9to!:,s in making loan
dec.:l.sions. 1,oan c;1eqis,1onsw0l,1l(1)ave to be approved by
the downtown bank" ~lintinatingalt personal elements
from banking in Texas.

SJR 4, would be tb.e death kpell()'f ;tldependent banks in
Texas. Th~ val1,leof :tnyes'tinE!n~s:in independent banks
WOUld. drop as indepeh<!eb,t banks ',are forced out of
b1,lsiIleSs.T,nerewoUld be no opportunity to sell the
s1;:9ck in an ~ndepende'tlt ba%}k ,to." a potential buyer
deSi~lng to en't~ra, local, rnatke'1: ,since it would be
cheaper for .a,." comp~titotto open "~ branch than to
a<::qu~re an existin9,bank. New:~ndeJ?endent banks would
beunabl~1:oraisestaft';')1pmone'y, ,'since potential
investors ~ould .fear J.0ss~s .to6'ompetition from branch
banks,., EventualJ.yall'pankfng',fn'Texas would be
cont:t;olledbyafew yery lar9'eba~k"'holding companies
withsub,s1qiary bank~ and branch~'s allover the state.

<",' ".

Some limitation shou:Ldl>e,pl~cea.in' the Constitution
an thesiz~, ,of countie,s'Whe:r~b,ral1dhing would be
allowed }'J1 o:t;der to, ,protect' smalleJ;:' communities from
competi tiQPwith big-clty banks. ':At least, there
should be some requi:reme~t'" that,1:)ranch banks must loan
some minimum percentage of their 'deposits in the
community wheJ;'e th~Y' a.re19cat~dal)p must post that
percentage publicly. , '

Foraddition~l bac~,ground on, ,tpe '1:?;ranch-banking ,issue,
please .see House Resea:r;ch ,()~g'ant~'at:ion Interim News No.
6~-9,Ballkin<JFacllitiesi--TheAttorney General's
Branch-Banking Opinion',' July 7, 198\6.
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"I .,.

SB 10, a statute passed by the Legislature during the
August special session, would implement SJR 4 by
amending the Banking Code to permit city- and
county-wide branch banking. SB 10 would permit a bank
to operate three branch offices more than 5,000 feet
from its principal building and two drive-in facilities
within 1,000 feet of each branch. A bank could also
operate an unlimiteq number of bank facilities within
5,000 feet of its principal building. SB 10 would
allow a bank-holding 90mpany to convert its subsidiary
banks into branches of one bank, which would not be
counted against the three-branch limit per bank. Any
independent bank (a bank not owned or controlled by a
bank-holding company) that was acquired by a bank or
bank-holding company could be converted into a branch
and would not be counted against the three-branch limit
per bank.

SB 10 would permit a bank acquiring a failed bank in a
different county to establish branches where the failed
bank had owned or operated facilities at least six
months prior to its failure.

The branching permitted by SB 10 would not apply to
non-bank banks (banks offering limited services) and
savings and loan associations.

SB 10 would take effect only if SJR 4 is approved by
the voters.
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