











_ 1 lrepresentative or agent to negotiate the final terms of a consumer

| 1
¥ |
. j







1 "(3) make available for public inspection all

lrequlations. written statements of policy, and interpretations,




" (e) The hearina shall be opened to the publi¢c and anv )




1 lor denving of a hearing mav be invalidated onlv if it is found )
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.1 llof business. is doing business, or in the district court of the |
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1 under this section shall forfeit and pav to the state a civil
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1 act or practice is false, misleading, or deceptive by this

.2 subchapter or bv a reaqulation of the consumer brotection division |
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'suit any money or property, real or personal, which may have been

|
2 'agguired_;n violation of this subchapter or regulations issued
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damages;

"(2)

an order enioining the act or failure to act:
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the opportunity of members to signify whether they consider the

representation fair and adequate, to intervene and present claims

r dafencas. or ntherwise to come into the action;




1 Subsection (a) of this section. Not less than 30 days after the _ |
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1 impound any sample of merchandise that is produced in accordance

2 with this subchapter and retain it in the possession of the

3. lldivision under the completion of all proceedings in connection




1 lunder Rule 26 of the Federal Rules of Civil Procedure. I |




and copving by the person who produced the material or anv dulwv




21 lother means falsifies anv documentarv material or merchandise or
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Texas Civil Statutes). is repealed,
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Honorable William P. Hobby

)
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Sir:

We, your Committee on Jurisprudence ’

+o which was referred S- B. No. 75 , have had the same under ‘_

—

and. I am instructed to report it back to the Senate

nsideration.

with the recommendation that it do not pass, gut tgat tEe

Committee Substitute adopted in lieu thereof do pass and be

printed.
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-~ BE IT ENACTED BY THE LEGISLATURE OF THE S?ATE OF TEXAS: .

#Section 1. Chapter 17, Business § Commerce Code. as amended ic amanded by i

r

¥

adding Subchapter E to read as follows:

\ * SUBCHAPTER E. DECEPTIVE TRADE PRACTICES AND

CONSUMER. REMEDIES '# ‘

[

''Se?V’17.41- SHORT TITLE. This subchapter may be cited as the Dacentive










\*(16) disconnecting, turning back, or resetting the odometer of

any motor vehicle so as to reduce the number of miles indicated on the odometer
a;{f/sguage ;
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\1L17)  adwarticine af anv _sale hv fraudulentlv renresenting that a
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The consumer protection division may bring any action under. this section aoainst
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1'(d) The court may make such additional orders or iudoments as are necassarv
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to compensate identifiable mersons for actual damabes or restaratian nf manav_am L
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prior to the institution of the action bv the consumer nrotaction divician. Owrdare
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of the court may also include the appointment of a receiver or a sequestration of

assets on,a/gzrson,who,has been ardered bv a court tn. maka rectitntinn undaw thie
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section has failed to do so within three months aftar tha arder +o maka ractitutian ) *J
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"Sec‘ﬁgiiSI.

CLASS ACTIONS. (a) If a cdnsumer has been damaged in an

amount in excess of $10.68Q by an unlawful method;vact, or practice contained in

Subsection (b)id%ection 17.46 of this subchapter, an act or practice in vio ation
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"(C) the desirability or undesirability of controversy

concentrating the litiocation Af shia ataica 1. v s -
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''(i) The judgment in a class action shall ‘describe those to whom the T

| notice was directed and who have not weanestad avelucinn nand shama atia oo LI
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1"(b) If the claims of consumers remain_upsatisfied after distrihutian . 1
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such express provisions within the purposes of these Articles as it deems necessary

__or s s veoniyed to affect necessary uniformity with the laws of other states
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_renort such failure to the Attorney Generxal and request the Attorney General to




Y1(c) In addition to the request for a- temporary or permanent injunctign

on a finding by the court that the defendant has engaged or is engaging in a practlce
" A )

v Y - o l ; ‘
declared to be unlawful by Article 17 4& of +he Ricimace el Mace oo A - -
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maintain an action against the company or companies engaging in such acts or

practices.

}'(b) In a suit filed under tais section, any plaintiff who prevails
may obtain:

\'(1)_ three times the amaimt Af nosnal a.. . . I
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('(d) In an action under this section,.damages mav not include anv
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i. § 1'(e) An action under this section mav not he maintainad aw chall ha
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\"(A) the interest of members.-of the class in individnallv. ' ‘
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contro%ligg the prosccution or defense of senarate. artionc:
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Sec. S. The imvortance of this lecislation and tha ervrrudad ~anditian

_______________________
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of the calendars in both houses create an emergency and an imperative public
‘ necessity that the constitutional rule reguirine bills to be read an threa several
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‘ days in each house be suspended, and this rule is hereby susvended. and that this ) .
P ;
_Act _take effect and be in force from and after its nacsace and it is cn anactad ,44444J
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.+ — 1 SENATE SUBCOMMITTEE ON CONSUMER AFFAIRS
ADOPTION OF RULES -- Senatc Bill 75 _
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' " 'SENATE SUBCOMMITTEE ON CONSUMER AFFAIRS~~-S R .75 Dom~a ©
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I spoke to the Retail Grocers about this bill, this--what's today,
I lose track of time, I believe it was this week--if it wasn't

it was the latter part of last week that--because I think we

are all twenty-one, we are down here to trv ta nase lemiclatrinn.
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act would take the jurisdiction away from the Consumer Credit

Commission as far as Chapter 10 is concerned only, and it

would place it with. the Attnrnew Connmal ta ~ce: -
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Ca .+ SENATE SUBCOMMITTEE ON CONSUMER AFFAIRS--S.B. 75 Page 15
February 2, 1973

. present law there. Currentlv the Attornev General once he anac
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February 2, 1973

my face tell me, you know, I am going to keep doing this until

some court tells me to stop. And so we are in the position of
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,*SENATE SUBCOMMITTEE ON CONSUMER AFFAIRS--S.B. 75 Page 19

February 2, 1973

SEN. ANDUJAR

LONGLEY

: It does --

: It does away with the insurance




.. SENATE SUBCOMMITTEE ON CONSUMER AFFAIRS--S.B.75 Page 20
February 2, 1973

Aand that's the reason for this exemntion. However. aon the nther

hand, I think the public has an interest in beina protected of --

AN LT —
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.. February 2, 1973

Now. 1752 starts the new ground
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February 2, 1973

know there is at least one bill analysis, there has not been one

for the Committee Substitute. hut there —— the rhanase haus honn
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'dealing with it equally. Tt wanld soe 1 -

to another. To permit fraud in the loan company area, and to

prohibit it in the area of auto sales. So, this bill tries to yo

across the board, and deal fairly and equally with all types of

businesses within the state.

I think that if the member businesses

the many member businesses of the Retail Federation, which is the

largest effective group, can live with this bill as thew've indi_

cated that they can, that it's a bill that any responsible and

honest business man can live with.

There's one exemption, in a way,

that is provided in the Committee Substitute Bill, and I think

probably properly so. It removes all of the references to the

Consumer Credit Code. Under one of the earlier drafts there was

a provision in there providing that Chapters 2, 3, 4, 5, 6 and 7

of the Consumer Credit Code, dealing with Consumer Crvad- b od 1wt






. SENATE_SUBCOMMITTEE ON CONSUMER AFFAIRS--S.B. 75  Page 26
February 2, 1973

here provide -- well, really just a very substantial amount of

safequards for_anv type of harrassment.

3

So, what I'm saying abhout the class ] ‘

bill., but I think it's a workable one that represents a fair compro- I
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viand-ly inuvnlund in California Leaislation.
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track any onc state 1egislation, because we felt it had to fit our

— e ———

particular problem. This is the background on which some of the
reasons why we have the provisions we have, and what other states
you may want to look to to -- for comparison purposes. Thank you.
CHAIRMAN : Is -- I'd like to clarify one thing.
What all is exempted from this Act now? Specifically exempts

the news media.

. Nkav. the new media is exempted...
=

he newspapers, unless it is established that they knew. Ana gy

t

establish, we are talking about a court proceeding...a complaint

can be filed against them, but they have to -- you know, it's not

. actalhlichad hu A cansumer complaining.
?—'i -
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- — CUDTRMAM : . All roht. what about pawn shops and
L s
_ i

loan companies == ?

- : No. none of these people are exempted

Lammm +la 1ndill inm e~ far ae thav enaaade in deceptive acts or practices
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the Subcommittee is unanimously in favor of a favorable report. 1
—— —_—

such time as the report for this transcript can be afforded us

and the report made to the Committee. Thank you.
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TESTIMONY OI' TLEXAS ATTORNEY GENERAL JOHN HILL ON SENA E _BILI, 175 ______

! ] EEHSRE 5HE SENATE COMMITTEE. ON HIIMAN. REGNIIRCEC i

SENATOR_BROQKS. CHATRMAN

[

February 14, 1973

Transcribed by
Toexas Scenate Staff Services
May 2, 1977

I, Vivian McVey, certify that this is a true, complete, and accurate
transcript of the testimony of Texas Attornev General .JTohn Hill an
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TESTIMONY ON S.B. 75 BEFORE THE SENATE COMMITTEE ON HUMAN RESOURCES
' SENATOR BROOKS. CHATRMAN .







February 14, 1973 Page 4

it not. In my Opinion. this bill not nnlv ceea that +ha cancimas

receives protection, but also sees that the retailer is not

penalized. And I submit to you in all due to many
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ATTORNEY' GENERAL HILL : Come again.
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Februarv 14, 1973 Da~n 13

' .,
lack of resources I was not nronsyrad o bambdfee a1 . . . _
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The Texas Automobile Dealers Association is
comprised of 1450 franchise new car decalers who do business throughout

the State of Texas. According to the I & Nonavimams of oo oo

retail automobile sales in Tavac im 1079 tmbal 64 © 122+ .
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. .* SENATOR BROOKS, CHAIRMAN

Fcbruary 14, 1973 Page 23
, ) suits to be developed at the same time. It simplv savs that

sceking the same relief. basicallv the same relief when we have the
-
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TLSTIMONY ON S. B. 75 BEFORE THE SENATE COMMITTEE ON HUMAN RESOURCES
.= . BENATOR BROOKS, CHAIRMAN
February 14, 1973 Page 26

consider setting it out._clearlv in the hill.

MEJLR : Wel 1. Mr. Fondren. T wanf ta_nclk wan

L about that. TIf we are here in effect creating a new substantive
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—

burdensome rules and requlations from every level that anv business

operator is confronted with, that it is possible without setting out

violation. I simply suggest that thosc penalties are very substantial

and could well be excessive. I recoanize that those_are not minimum

might (?). I do think that it does indicate in connection with

the damages, with the kind of penalties. and_I mention that for |
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l and we would urge this Senate to requlate. put it on but put it in _

I

where it goes--I don't want to misounte him here. but he said. thev

- - _________________________________________________________________________________________ ;
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SENATOR BROOKS, CHAIRMAN
February 14, 1973 Page 23

SNEAD : v were adonted in 1971

———— —_————————
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Yeah. Can they ever file a_lawsuit--
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~ .~ SENATQOR BROOKS, CHAIRMAN _
P

February 14, 1973 Page 34

: Can you proceed individuallvy?

‘E‘_ —— T . .

‘_ v

) And recover his attornev's fees under-- ,

;:_i:- . - = - ,¥
(inaudible due to overlapping conversations)

tw SNEAD : What he does alwayvs, Senator, is he files

. . s . e — . t -
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Isn't that ¢Qrrect?
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- SNEAD : That is not required. _

All right, if thev suybmit it in advance j
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‘ Just put us one place or the nt+her Mhic Fo. A1l ron mame  — 1.t
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) SNEAD : I do not know, and I apologize. but I do not

believe that that has been in there. So far as T know we haue all
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treble damages. Two, there is not the authority

for thétornéupnpra'l tn hrina s ~Alace a~+dan s PR v S
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i t
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. . City Attornev or the District Attarnav DrA Tock i £4mmn
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‘ aren't as large. Now there mav he +hat T hatte micend nne- =
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this.
) : You missed attornev's foae
"‘_ b I
MA the statute.
In other words, on any life, health, or accident policy that my
people don't pay and you file a suit against them for--we say
. that--
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UMAN RESOURCES
Page 15

SNEAD C . The practical effect of that case was
and I think the guidelines 1aid down to the court are very similar—--to
exactly what the guidelines are that you have here. I think that
the main issue is duplicity of regulation. You see, you can't

ss upon a policy of insurance as to whether its

thout having in many instances

really pa

advertising is oOr is not false wi

an examination of the company, and

- an actuary, an accountant,

let me pass these out

as it exists right now--and I have here,

completely out of order. These are the latest rules and

and just
s r wemwnnnn and onidelines established
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: All right, if they subpit it in advance.

the Insurance Commission_considers it. and then thev dan't aven ~ive

- S—
-~~~
. ——

a stamp of approval to it.

SNEAD : They say it is--we accept it as of now

subject to if you change.

: That would come within this exemption. even
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February 14, 1973 ‘ Page 42

SNEAD T : I do not know, and I apologize, but I do not

. believe that t+hat hac hoan iwm +hara Cm £men T Vi . a < - ‘_J
= ‘
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(Continuation of testimony of Mr. Robert Snead)--where one

__hodv_or the other regulates., and I think that is all that the
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industry is asking for.
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_I would suggest the wording of it leading with the leaislative_ J
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: And the law on_that 20-vear ontrametrv. (21

DAVIS : Yes, sir.

It's the root of it riaght there

) iﬂﬁ_‘%










. TESTIMONY ON S. B. 75 BEFORE THE SENATE COMMITTEE ON HUMAN RESOURCES
SENATOR BROOKS, CHAIRMAN

February 14, 1973 Page 12

remedy type basis for these violations. Class action is exactly

the same way except instead of treble damages it is actual damages

but it is cumulative. It is a combining of these remedies if the

court allows.

I am interested in--1 think you ought to

look at 17.57 over on Page 21. This is reallv 2 wmimaa coee. -

——————————————————————————
B
.

used the promotional materials furnished to me hv crmahadr. ~1 .

—

| All I have got to do is file a lawsuit against that somebody else

and attach a copy of the judgment and cease doing the violation

myself and that is all he has got to pay. He doesp't have anwu.
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1 _ §i§ciplined‘in a number of thinas that T had +a o
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faCt that there are verv few comnlainte ahamée 4 ;e - 1.
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floor.

: He exempts anvthing. Senatar. (Verhiaase
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Mr. Chairman, I thjink I understand +ha
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AMENDMENT NO. BY lm 4&1‘

Amend Committee Substitute for S.B. No. 75 by

striking "Rule 26 of the Federal" in_subsection (c) of quoted

Section 17.61, on page 11, line 18, and inserting in lieu thereof

" the Texas".

ADOPTED
APR 13 \973’

SECRE\'ARY oF SENATE
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S.B. No, 75

1 - "(4) using deceptive representations or designations

2 llof geoaraphic origin in connection with goods or servicesj _







S.B. No, 75
1 of an event subsequent to the time the buyer purchases the

2 merchandise or goods:

i "(19) representing that a gw
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S.B, No. 75

1 |las_amended, or rules or regulations issued bv the State Board of




. "Section 17.51. CLASS ACTIONS.

(a)

S.B. No. 75

If a consumer has
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or certificate to engage in business in this state i1f the fudgment —l
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S | |l o - "(A) the interest of members of the class in_ o
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1 "(£) The notice shall contain a statement that:

2 __ ______"(1) the court will exclude the member notified from
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1 illor communication which tire- intended defendant is providing to the
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i "Section 17,.58. VOLUNTARY COMPLIANCE. (a). _In the

il
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1 consumer claims if such person:
. 2 | "(1) contributed substantial personal services., J

S

1

= e —
| -
—— . = = = -

o

rh

Ll

i

4




(\\‘1
( »
\

{ i\

-
.

S.B. No. 75

1 deemed necessary and proper; and
2 , - "(4) pursuant to an order of the appropriate court,
R impound anv sample of merchandise that is produced in accordance _
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S.B., No. 75

1l enforce reasonable rules and regulations and may order such

2 provision as ig necessary in the accomplishment of the purposes

3 of this Article and Article 21.20, including, but not limited to,

4 such express provision within the purposes of these Articles as

5 llit deems necessarv or as is reauired to affect necessarv_uniformity .
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.. 1 llprobative. and substantial evidence in the whole record as
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S.B. NO. 75 \

1 has failed to comply with such requirement, the Court shall enter {
' |
2 an appropriate order to enforce such Board order. The Court mav _







1 issuing the infunction shall retain furisdiction, and the cause

S.B. NO. 75
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_ 1 section was brought bv an individual plaintiff in bad faith or |
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1 or if said offer is accepted by the consumer, will be given within

2 lla stated reasonable time: and
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i or anv act declared to be unlawful in Section 17.46 of the Busip@ss |
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