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On motion o.f Senator McNealus 
the bill was read and considered sec­
tion by section. 

Senator Gibson offered the follow­
ing which was read and adopted: 

( 5) Amend 'Senate Bill No. 1 by 
inserting the word "not" after the 
word "should" and before the word 
"and" in the third line from bottom 
of Section 1. 

Senator Carlock offered the follow­
ing amendment which was read and 
adopted: 

( 6) Amend Section 4, at the end 
thereof, by adding the following 
clause: 

Provided that the terms and pro­
visions of this Act shall apply only 
to such discharged sailors, soldiers 
and ma.rines as may have received 
honorable discharges from their re­
spective branches of the military 
service. 

The following amendment by Sen­
ator Suiter was read and adopted: 

(7) Amend Senate Bill 1, line 15 
Section 4 by inserting before the 
comma the words "except" having 
pafd his poll tax. 

Senator Page ottered the follow­
ing: 

Amend ·senate Bill No. 1, Section 
5, line . 9, by striking out all after 
the period following the word him". 

The amendment was withdrawn. 
The following by Senator Willi­

ford was read and adopted: 
( 8) Amend Senate Bill No. l, 

Section 6, line 3 by inserting after 
the word "conflict" the words: "this 
Act". 

Senator Hall offered the following: 
( 9) Amend Senate Bill No. 1 by 

striking out all of Section 9 after the 
word "years" in line 9 and amend 
the caption to correspond with the 
amendment. 

Pending. 

House Concurrent Resolution No. 2. 

Granting Hon. J. H. Milam, judge 
of the Fiftieth Judicial District of 
Texas, leave of absen~e from the 
State during vacation of his court. 

Be It Resolved by the House of 
Representatives of the State of Texas, 
the Senate concurring, That the Hon. 
J. H. Milam, Judge of the Fiftieth 
Judicial District of Texas, be and is 
herby granted a leave of absence 
from the State for 60 day~ during 
the vacation periods of his court in 

the months of July and August 1919 
and 1920. 

KING, of Thockmorton. 

The resolution was read and 
adopted. 

House Concurrent Resolution No. 3. 

Whereas, many employes of the 
various State Departments waived 
exemption and enlisted in the army, 
and 

Whereas, many of these men are 
returning after having gallantly 
and faithfully served their country, 
be it 

Resolved by the House of Repre­
sentatives, the Senate concurring that 
all soldiers who gave up their posi­
tions in State Departments to join 
the army and showing an honorable 
discharge be ;;iven their old positions 
or one of equal compensation, and be 
it further 

Resolved that the Governor, as 
chief executive, be asked to see that 
the purpose of this Resolution is fully 
carried out by the heads of all the 
departm,ents. 

·smith of Bastrop, Miller of Dal­
las, Tidwell, Fly, Thomason, T·eer, 
Murrell, Bledsoe, Bertram. 

The resolution was read and 
adopted. 

Messages From the Governor. 

Governor's Office, 
Austin, Texas, May 5, 1919. 

To the Thirty-sixth Legislature in 
First Called Session Assembled: 
The Legislature at the last regu­

lar session, conscious that the dis­
charged so!d!ers should have .the 
right to yote, passed an Act, the pur­
posa of whic'h was to confer such 
right. There wai; some necessit,Y then 
for the enactment of such a law. 
There is far greater necessity now. 
If hundreds of discharged soldiers 
had returned to Texas then, thou­
sands have since returned. At the 
time of the passage of the Act at 
the Regular Session, coml>aratively 
few Texas soldiers had been dis­
charged; but since that time the de­
mobilization has been very rapid, and 
I am informed that there are fully 
75,000 Texas soldiers who have been 
discharged since the adjournment of 
the regular session. Entertaining 
with you the same view with respect 
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to this subjeot and believing that it those who pose as soldiers can vote 
is in accord with the true genius o.f and repeat their vote when the oc­
delXlO<!ratic government not to suffer casion requires or when the orders 
a needless restriction on the right from headquarters direct. Those who 
of suffrage I was favorable to this are sincere in their desire to oettle 
measure. The bill, however, on be- the great questions to be voted on 
ing submitted to the Attorney Gen- Ma,y 24th according to the will of 
eral for his opinion, was declared the people of Texas want an election 
unconstitutional; and for this reason whose legality cannot be questioned. 
was vetoed. The Act, even if it had Those who are against a settlement 
been constitutional, and if it had re- of these questions by the people and 
ceived executive sanction, could not who thrive upon a continued agit&­
have enabled the returning soldiers tion thereof are in favor of an elec­
to vote on the important consti- tion open to attack in the courts. 
tutional amendments to be submitted In order therefore that the end de­
to the people on Ma,y 24th of this sired by a majority of the people o.t 
year. Lacking the necessary two- Texas over a long period of years 
thirds vote to put it into immediate may be reached: because of ,Your wise 
effect, it would not have become ef- and almost unanimous 'submission 
fective until June 18th, a day sub- of these measures at the Regular 
sequent to the holding of such elec- Session and in order that the work 
tion. you accomplished then may not be 

Therefore no Act of the Legisla- fruitless, it is of supreme importance 
ture and no act of mine heretofore now to provide for an election in 
could or would have accomplished which these absent citizens who were 
the object of this call. In justice to. deprived by the highest call of duty 
those who fought our country's bat- of the opportunity to pay poll taxes 
ties, action is needed now. In justice may vote, and at the same time pro­
to the people of Texas, prompt action vide for an election of uniform 
is called for in order that the fullest methods and unquestioned legalit.y. 
and freest expression of our citizen- I recommend, therefore, that a law 
ship may be obtained. Much dis- be passed embodying the following 
cussion has been indulged in as to purposes: · 
the constitutional right of the dis- 1. To permit the discharged 
charged soldiers to vote in the ab- soldiers to vote without payment of 
sence of legislative action. Several the poll tax. 
district judges in the State have held 2. To prevent the slacker or im­
that discharged soldiers have such poster who has not paid a poll tax 
right. It is not unlikely that there from representing himself as a 
may be a contrariety of holdings soldier and voting. 
among the district courts; and there 3. To bring about a uniform S,YS­
is not sufficient time remaining until tern in each and every county in 
the election for a determination of Texas under which discharged 
the question prior to that time by a soldiers may vote. 
higher court. This condition tends I have been gravely concerned over 
to confusion, may result in prevent- the question, deeming it the duty of 
Ing many of the discharged soldiers the State to exert everY effort to 
from voting, even if they have such enable those who so gloriously re­
right, and if not remedied, will bring sponded to the cause of freedom to 
about dissatisfaction and disorder. participate in a determination of the 

Another question is presented important constitutional amendments 
equal in importance to that of per- to be submitted; and I feel sure that 
mitting the discharged soldiers to you will agree that the condition 
vote without the payment of a poll justifies my calling you in Special 
tax. It is that of preventing the Session. 
person who was not a soldier, and I have taken counsel of able 
who has not paid his poll-tax from lawyers and am gratified that in 
taking advantage of this situation their opinion an Act can be prepared 
and voting unlawfully. The friends not in confiict with the Constitution 
of good government and honest elec- of our ftate, which will permit the 
tions in Texas want the discharged discharged soldiers to vote at the 
soldiers to vote. The enemies of coming election. 
good government and honest elec- I will not attempt to set out a 
ttons in Texas want the gap open so specific plan for accomplishing the 
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desi.red result or recommend one 
plan as more to be preferred than 
another. In fact the enactment of 
a law which exercises every power 
given the Legislature under the Con­
stitution is more to be desired than 
an Act whf.ch exercises but one of 
these powers. I therefore submit 
the whole subject of amending the 
election laws for your consideration 
believing that out of the combined 
wisdom, of your body, and in that 
true patrotic fashion which has 
marked your every course, a measure 
will be evolved to meet the necessities 
of the public emergency which has 
arisen since your adjournment. 

Respectfully submitted, 
W. P. HOBBY, 

Governor. 

Governor's Office, 
Austin, Texas, May 5, 1919. 

To the Thirty-sixth Legislature in 
First Called Session Assembled: 
I submit for your consideration the 

subject of exercising the Prison Sys­
tem's option to purchase what ~s 
known as the Blue Ridge Farm. I 
submit this because of the develop­
ments since the adjournment of the 
Regular Session and because legis­
lation will be needed or an expression 
of the sense of the Legislature will 
be needed before such option can be 
effectivflly exercised. The law passed 
at the last Regular Session prohib­
iting the Governor and the Prison 
Commission from; purchasing more 
land without approval of the Legis­
lature will be in full force and effect 
before negotiations can be complete1l 
.to exercise the option. A repeal of 
or an amendment to this law may 
become desirable. 

desirable to purchase this property. 
To the time of the bringing in of the 
oil well, the view I had expressed in 
my message to your body on Feb­
ruary 25th was unchanged-that is, 
the land was not needed as a per­
manent farming proposition for the 
Prison Sy~tem, and it was the better 
policy not to purchase the same, but 
to work out an arrangement by which 
the Penitentiary operations would be 
limited to farms already acquired. 
The bringing in of the oil well, how­
ever, causes me to feel that the option 
should be exercised, provided the 
mineral rights thereof are of sufficient 
value to make it profitable to the 
State. On July 17, 1916, the Prison 
Commission authorized Bassett 
Blakely to lease all mineral rights in 
said Blue Ridge Farm not theretofore 
reserved by him, with the understand­
ing that if the State of Texas should 
ex·ercise its option to purchase said 
property the State should acquire the. 
right reserved by said Blakely as 
royalties in such lease as said Blakely 
should thereafter make. I am not 
accurately advis·ed as to what leases 
Mr. Blakely made under this authori­
zation of the Prison: Commission, but 
am informed that before bringing in 
of the well, practically all of the lands 
covered by the State's contract were 
leased. 

The entire subject, to my mind, 
rleserves consideration, and full an<l 
complete in vestlgati.cn at your hands, 
and therefore I suggest that a join:t 
committee be at once appointed from 
the House and Senat·e with full 
power 'to completely investigate all 
the facts surrounding the matter in­
cluding the facts surrounding the 
alleged execution of the purported 
release referred to. in the Attorney 

I direct your particular attention General's opinion?, and make a full 
to my message to the Legislature report of their findings, together with 
under date of February 25th, and the recommendations 'of the com-. 
printed in the Journals of both the mittee as to what action should be 
Senate and the House. I accompany taken in the premises and what legis­
this message with an opinion from lation is n·eeded to fully protect the 
the Attorney General under date of State's rights. 
April 28th, which includes a history Because of their volume, I have 
of the transactions calling for your not transmitted to you copies of the 
attention. In my judgment this mat- various contracts· of the minutes of 
ter deserves the utmost considera- the Prison Commission with this 
tion, because it must be determined message, but they are available when 
whether the possibilities of an oil you desire them, and will be 
field on the Blue Ridge Farm make furnished your committee. 
it less desirable as a farming proposi- The opinion of the Attorney Gen­
tion and therefore unwise to pur- eral is tendered herewith and marked 
chase, or whether the value of the I "Exhi'bit A". 
property which the State may acquire Respectfully submitted, 
as an oil proposition makes it more W. P. HOBBY, G'Overnor. 
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"Exhibit A." 

Austin, Texas, April 28, 1919. 

To His Excellency, Hon. w. P. Hobby, 
Governor of Texas, Capitol 

Sir: The facts upon: which this 
opinion is to be based are stated in 
your communication of April 19th, 
as follows: 

"After presenting a statement of 
facts, I desire to be informed as to 
the legality of a certain instrument 
purporting to be a contract between 
the Board of Prison Commissioners 
an:d Mr. Bassett Blakely. The state­
ment of facts folLows: 

Under date of February 1, 1916, 
the Board of Prison Commissioners 
of Texas, acting through ~ts chair­
man, and :\Ir. Bassett Blakely entered 
into a contract, which was approved 
by the Govern>0r, whereby Mr. 
Blakely leased to the State of Texas 
certain lands In Fort B-end county, 
Texas, compris!n:g 3857 acres, known 
-as Blue Ridge Farm No. 1. The lease 
was for a term of ten years, begin­
ning January 1, 1916, and terminat­
ing 10 years from that date .. 

"Under the terms of the lease, the 
lessor agreed to furnish a sufll.cient 
number ,of mules for the cultivation 
of the land, and agreed to furnish 
proper equipmen.t and machinery and 
housing facilities for the convicts 
who were to work the land for the 
State. For the rent and use of said 
premises, buildings, impf.o.vements, 

machinery, horses, mules, implements 
etc., the Oommission agreed and 
promised to pay to the lessor twenty­
five percent of the cotton, cotton seed, 
corn an'd other crops annually grown 
on said premises. 

"In consideration of the promises 
-and of the contract, agreements and 
undertakings therein contained, on 
the part of the Prison Commissioru, a 
provision occurs in Section A of 
Article 3 of the C'Ontract whereby the 
lessor 'hereby contracts and agrees 
to, and does h-ereby, grant, sell and 
convey, unto the Commission, the 
right and option, at any time prior to 
the first day. of January, A. D., 1926, 
to buy said lands and premises, to­
gether with improvements of every 
kind upon said lands hereby leased 
to the Commission, and which may 
be added to from time to time, for 
the follow.Ing prices; if said option to 
purchase is exercised within five 
yea.rs from the first day of January, 
1916, the lessor agrees to convey 

said property to the said Commission 
at the rate of Fifty ($50.00) dollat•e 
per acre for said land.; and if the 
said Commission; exercises its option 
to buy after the expiration of five 
years of this lease, the lessor agrees 
to sell and convey said premises at 
the rate of Fifty-five Dollars ($55.00) 
per acre for said premises, upon such 
terms as may hereafter be agreed up­
on by the lessor and the Commission; 
provided that the lessor shall receive 
his twenty-five per cent of the crops 
grown on said premises during the 
year in which optiion is exercised.' 

"Section B of Article 3 contains 
the following stipulation: 'It is ex­
pressly agreed and stipulated that 
until. the expiration of this lease, by 
time or purchase under the option 
herein given, the lessor reserves the 
right to prospect for oil, gas and 
minerals, and to drill or sink, or 
cause to be dr.illed or sunk, for oil, 
gas or other min~rals, wells .and 
shafts upon the following descrtbe1l 
tracts 'Of land:' (here Is described 
two certain tracts of land contained 
in the lease, containing 600 acres of 
land, more or less out of the Heirs 
of Edward Drew Survey and 500 
acres out of the same survey. 

"In an:other part of Section B of 
said article 3, the following covenant 
is contained: 'In the event that no 
oil, gas or other minerals, In paying 
quantities, shall be discovered upon 
said land befrare the expiration of this 
lease, the right so reserved shall 
termtnate;. but in the event that be­
fore said date oil, gas and minerals, 
or any, shall be discovered upon said 
1100 acres of land, in paying quan­
tities, then in the deed of conveyance 
to be executed to said Prison Com­
mission, should It exercise its right t>O 
purchase as hereinbefore provicled, 
there shall be reserved, and is here­
by reserved, to the lessor, his success­
ors in trust and lessees and assigns, 
the right and title to all oil, g.as and 
other minerals, Jn, and upon and 
under said 1100 acres of land, or 
any part thereof, wi'th ful! right, 
privilege and auth'ority to ent-er upr1n 
said 1100 acres of land for the pur­
pose of nrospecting for and taking 
from and out of it any1 and all such 
oil, gas and other minerals; provided 
that the work of prospecting for or 
taking from said 1100 acres of land 
such oil, gas, or other minerals, shall 
be so carried on as to not Interfere 
with th~ use by the said Prison Com­
mission of the premises here:Lru d-e-· 
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scribed, and the lessor, and his as- subject of terminating leases, on the 
signs shall also be responsible to said theory that the State should operate 
Prison Commission for and agree to exclusively on· its own lands, in the 
indemnify and save it harmless same message I informed the L<~gisla­
against any and all losses and ture that the Prison Commission ha~ 
damage of whatsoev·er kind resultill'g rccomnwnded that the State exercise 
to it frcm the carrying on of the busi- the option to pnrchase the Blue Ridge 
ness or operation of prospecting for Farm No. 1, but that the purchas-e 
or taking from such land such oil, had not been approved by me as Gov­
gas or minerals.' ernor. ln: this connection, I made 

"Under date of February 24, 1919, the following specific recommenda-
1 submitted ·a message to the Thirty- tion to the Legislature: 'I will not 
sixth Legislature with reference to approve the purchase of additional 
the condition of the Prison System. land by the State unl·P-ss it be au­
In that m0ssage, after anHouncing the thorized by the enactment of a law 
policy of this administration, that the or by resolution adopted by the Legis­
operations of the System should be lature. In my judgment the better 
confined largely to farming inte!'.~sts. plan to adopt is that of gradually 
I made a comparison of the proceeds getting the State out of partn-ership 
received by the System from the with in'diviiiuals. I, therefore, will 
operation of State-owned farms with . approve an arrangement to ac­
the proceeds deriY·ed from the opera- complish ·this as I have outlined 
Ucn of farms owned by individuals above, rather than the buying of 
and operated ur.der lease. The com- more land, but if the purchase of the 
parison jnstified the declaration of an Blue Ridge Farm is recommended 
intention on the part of the Board of by your body I will approve the 
Priwn Commis8 ioners and the Gov- same.' The Legislature did not 
ernor to t::irminate at a date a.'l early adopt any resolution authorizing or 
as practicable all contracts whereby approving the purchase of this land, 
the State had leased lands, and after but on the contrary passed a law 
that date hence forth to confine the taking the pow·er of purchase from 
opertions of the System entirely on tho Prison Commission and the Gnv­
lands cwnE>d by th·e State. One par- ernor. Accordingly I did not approve 
agr::iph of that message is as follows: the recommendation to buy this 
'Under my direction, the Prison Com- farm. 
missioners have negotiated with the "under dn.tC' of Thursday, April 5, 
lessors to bring about an agreement 1919, a reprP.sentative of }fr. Bassett 
to shorten the life ·of thE-se contracts Blakely presented to me an in'Stru­
so that the State mn.y at the earliE'st ment in blank constituting a pro­
po1'sible date go out of pn.rtcership posed contract between the State and 
with individuals in the cultivation :Vlr. Bassett Blakely, lessor, which 
of land by convicts, the consideration mstrument set forth a description of 
given the lesscrs by the Penitentiary all the lands cr.nstituting Blue Ridg·e 
ComrnissionerR for shortening the Farm No. 1 and Blue Ridge Farm 
contracts b·.ning to exclude from the N'o. 2, reciting the existence of the 
cor.tra.cts the option of thL Prison contract first nwntioned in this Jetter, 
Commh:sicn to pay money rent, as and tlrn contract under which other 
WPll ::is the option to buy.' I then out- land had been procuPed under 
lined an arr::ingement by which lf~ases similar conditions, and thereafter 
on most of the farms could be tlw following provisiJr:·s is contained 
terminrited within the next two years. in said instrument: 'The provisions 
In this coi:·nertion, I made the fol- of Kairl contracts and of Pach and all 
lowing :<ugge~tion with referrence to of them givin~ to the State the• option 
Blue Rid;;:·e Fa.rm ~o. 1 which is the to buy saill lands and the option to 
imbject of this communication: pay money rental shall be and the 

" 'It can be ::irrangPd to terminate same n.re hereby eliminated tht're­
the lease on these prison .farms as from; and saiQ lease conditions 
follows: \:n By cultivat- and a.11 of them ''h:ill iu :Jtlwr re­
ing the Basett Blakely lease of Rosen- spects remain the same, save and 
lwrg, 3011 acres, and the Blue Ridge except as to the date or rennination 
No. 1, 5932 acres, for three years, therE>of, which fihall be in th•' re­
with the understa.nding that at the spective dates herein aho1·:; :o:pecl!icd, 
'f'r:·d of the year 1921, the lease c(1n- or which dates peaceble possessioµ 
tract is abrogated.' of said land, together witl1 the im-

"Afh~r disposing of the particular provcmEnts threreon ::m.J all [)i.m;onal 
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property belonging to th~ owner 
thereof, shall be delivered to the 
owner and all contractual relations 
existing between: the parties ht>reto 
shall terminate.' The propoa.:id <·on­
tract recited a consideration mov~ug 
to the State in the fact that tha St.1te 
thereby would be reli-eved of the lease 
which would have to run for six 
years longer on and after the year 
1921. 

"Under these circumstances I in­
dicated my approval of said contract, 
on or about April 5, 1919. 

"A representative of Mr. Baseett 
Blakely sent the instrument to the 
Prison Board in the city of Hunts­
ville, Texas, on or about Friday, 
April 11, 1919, and on that date Mr. 
W. G. Pryor, a member of the Board 
of Prison Commissioners, signed the 
said ccntract. 

"On Saturday, April 12th, a rep­
resentative of Mr. Blakely went to 
the Eastham Farm in1 Madison coun­
ty, and there saw Mr. E. L. Winfrey, 
at which time and place Mr. R. L. 
Winfrey, a member of the Board of 
Prison Commissioners, signed said 
instrument. 

"Mr. Bassett Blakely, at another 
time and place signed said instru­
ment as party of the second part. 
For your consideration. I am attach­
ing hereto a copy of the instrument 
last referred to. 

"At the time the representative 
of Mr. Blakely, the lessor, pre&anted 
the proposed contract to me, no 
mention was made of the fact that 
any oil well had been brought in or it 
was expected would be brought in on 
said Blue Ridge Farm No. 1, and 
after i n:v·estigation I am informed 
this fact was not mentioned to Mr. 
W. G. Prior nor to Mr .. R. L. Winfrey, 
members of the Board of Prison Com­
missioners. If such information had 
been brought to my attention, or 
their attention, the instrument would 
.n-0t have been signed. 

"As a part of this statement of 
facts, I call your attention to the 
fact that Mr. R. L. Winfrey, at the 
time ne signed said instrument did so 
with the reservation expressed that 
he did not believe his action in sign­
ing would be binding on th-e Board 
of Prison: Commissioners, or legal in 
any sense, because the board was 
not c:nvened at that time in a Board 
meeting; and that said action had 
not therefore been authorized by the 
Board. Such action has not since 
been ratified by the Board of Prison 

Commissioners authorizing or ratify­
ing the action of the two members 
of the Board in the premises. 

"At a time about 8 o'clock p. m., 
on Monday, April 14, it became 
known that a large pooducing oil 
well had been brought in on said 
Blu-e Ridge Farm No. 1. 

"On Tuesday, April 15, Mr. Bassett 
Blakely's representative presented 
to the Board of Prison Commission'ers 
the minutes proposed to be entered 
on the r-eccrds of the Board of .Com­
missioners, ratifying execution of the 
instrument last mentioned above. The 
Board of Prison Commissioners did · 
not approve said minutes, but C>lli the 
contrary refused to approve the 
document preS'ented to be recorded, 
and expressed the opinion that the 
minutes for a transaction of such a 
magnitude should be prepared by the 
Attorney General of the State of 
Texas. 

"I desir·a to be advised as to 
whether the State ·of Texas has parted 
with its option to buy Blue Ridge 
Farm No. 1. un:der the terms of the 
contract entered into between the 
Board of Prh;on Commission·ers and 
)!Jr. Bassett Blakely under date of 
September 1, 1916, and I desir l to 
be informed as to the rights of the 
State of Texas in said land at this 
time. I would be pleased to have 
you advis-e me whether, in your opin­
ion, any steps can be taken by the 
Board of Prison Commissioners or 
the Govern·cr to the end o.f conserv­
ing the interests of the State in this 
land." 

From the foregoing statement of 
facts, it is apparent that the Prison 
Commission as part of its lease colli­
tract with Mr. Blakely held an op­
tion to purchase certain of the prop­
erty above described, and that this 
option might be exercised on the 
terms named at any time during the 
life of the original contract, which 
was ten years. It is apparent also 
that this option has n.ot been exer­
cised, for the reason that the con­
sent of the Governor to its -exercise 
was never given. 

The only question, therefore, for 
determination under the statement 
of facts made by Your Excellency is 
whether or not the subsequent instru­
ment approved by Your Excellency 
and signed by two of the Prison Com­
missioners is sufficient to create a 
new contract, in which th-e option 
agreement of the original contract 
was abrogated or waved. Yo"llr 
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statement shows also that the Pri11on 
Commission prior to the attempted 
execution of the subsequent agree­
ment never held a meeting as a 
prison commission and accepted the 
terms of the subsequent agreement 
or authorized its execution by the 
Prison Commission or by a:ny of its 
members; and that since the instru­
ment was signed by two of the Com­
missioners and approved by the Gov­
erncr, their action has never been 
ratified by the Prison Commission as 
a commission. Under the facts thus 
stated by you and the inquiry made, 
it becomes our duty to determine 
whether or not this last named in­
strum~nt became a valid and binding 
contract on the Prison Ccmmission of 
the State. This question we answer 
in the negative, for the reasons which 
follow. 

Title 104, Chapters 1 and 2 of the 
Revised Civil Statutes of this State 
is tho:?. basic law governing the pres­
ent prison Rys.tern of the State. These 
Chapters of this Title were passed 
by the Legislature in 1910. They 
have since been amend·.~d and partic­
ularly by Chanter 32 General Laws 
passed at the First Called Sessicn of 
the Thirty-fifth Legislature. How­
ever, at the present tim-e the existence 
of the Board of Prison Commissio:i­
ers has its fundamental basis in a 
Constitutional amendment ndopted 
November 5, 1912, and which is now 
Section r, 8 of Article 16 cf Urn Con­
stitution. This section reads as 
follows: 

"Th·e Board of Prison Com­
m issionPrs charged by law with 
the control and management of the 
State prisons, shall be composed 
of three members, appointed by the 
Govm·nor, by and with the consent 
of the Senah~, and whose term of 
office shall be six yf'ars, or until 
their :;ucces~crs are appointed and 
qualified; providing that the terms 
of office of the Board of Prison 
Commissioners first appointed 
aft.- r the adoption of this amenu­
men t nhall b·egin ·en January 20th 
or the year following the adoption 
of this amendment and shall holu 
otfiep as follows: 'one shall serve 
two years, one four years, and one 
six years. Their terms to be de­
rided by lot aft·::-r they shall have 
qualified and one Prison, Coru­
mi~i;ioner shall be appointed every 
two years thereafter. In case of a 
vacancy in said office the Gov­
ernor of this State shall fill said 

vacancy by appointment for the 
unexpired term thereof. (Added 
and adopted at election November 
5th, 1912.)" 

The Genesis of this Constitutional 
amendment is found in Article 617 5 
Revised Statutes, which was Section 
4 ·of the original Prison Commission 
Act. This Article reads: 

"To better carry out such policy, 
the management and control of the 
prison system of the State of Texas 
shall be vested in' a board to be 
known as the Board of Pril.s<>n 
Commissioners, and for the pur­
poses of this titJ.e shall be referred 
to. as the Prison Commission. 
Said Boarcl of Prison Commis­
sioners shall be composed of three 
men, to be appointed by the Gov­
ernor, with the advice and consent 
of the Senate, whose term of office 
shall be two years from date of 
ap])Ointment, except those firut ap­
pointed under this Act, who shall 
hold their offices r·.sspectively for 
eight, sixteen ancl twenty-fo.ur 
months from the date of their ap­
J)ointment and qualification. In 
the appointment of said Commis­
sioners first to be appoi-nted under 
this chapter, th0 Govnnor shalt 
designate the term each one shall 
hold under such appointment; pro­
vided, however, that in the event 
of a change in the constitution 
·oxt<•nding the term of office of th~ 
prison comm1ss1oners, then. the 
members of said Board of PriRon 
Commissioners then in cffice Rhall 
ndj11st their terms of office by lot 
or in conformance with the pro­
vision;, of such Constitutional 
amendment without the nec·.3sHity 
cf fnrther legislative enactment. 
(Ill. Sec. 4.)" 
Article 6177 Revised Civil Statutes 

requires each member of the Boarcl 
of Prison. Commission·ers to reside at 
Huntsrille in Walker county, Texas, 
and that place is designated as the 
headquarters of the prison system. 
Th·e Prison Commissioners in addi­
tion to the other compensa'.tion fixed 
by statute, are permitted to occupy 
free of rPnt the residence houses be­
longing to th·e State at Huntsville. 

By Article 6178, each member of 
the Prison Commission is required to 
devote his entire time to the dis­
charge cf the duties of office, and is 
prohibited from engaging in any 
other business during his term of 
office. By the terms of Article 6179, 
the exclusive management and con-
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trol of the prison syst-em is vested in evidences a clear intention on the 
"said Prison Commission." part of the Lagislature to make a 

Article 6180 authorizes "the said distinction between those duties 
Priscn Commission." to appoint all which the law requires of "the Prison 
necessary officers and other em- Commission" and those which may be 
ployees for the prison system. performed by "some member" or 

Article 6181, as amended by Chap- "members of the Prison Commis­
ter 32 Gen-eral Laws of the First sion." 
Called Session of the Thirty-second Article 6191 requires "the Prison 
Legislature, declares: "The Prison Commissicn" to make a complete in­
Commission shall select one of its ventory of the Commission's property 
members as chairman, and a majcr- and cause to be instituted an ac­
ity of said Commission shall consti- counting system, etc. 
tute a quorum for the transaction of Article 6194 confers authority up­
busir.-ess. The Commission shall on "ea~h member of the Beard of 
keep or cause to be kept in a well- Prison Commissioners" in the dis­
bound book a minute of an· pro- charge of his duties to administer 
ceedings." oaths. 

Article 6182 ·gives "t'he Prison Articl-e 6195 declares: "if any 
Commission" authority to discharge member of the Board of Prison Com­
officers and employees of the system. missioners" shall be guilty of certain 

Article 6183 gives "the Commis- conduct, he shall b.e removed etc. 
sion" authority to purchase lands, Article 6196, as amended 'by the 
etc. Acts of the Legislature, which we 

Article 6184 gives "the Ccmmis- hav·e heretofore mentioned, gives au­
sion" power with the approval of the thority within certain limitations to 
the Governor to purchase lands, etc. ·"the Prison Commission" to fix 

Article 6185 confers other and ad- salaries. 
ditional authority on "the Prison Article 6200 requires the Prison 
Ccmmission." with reference to the Commission to have seal, and de­
purchase of lands. clares: "the Prison Commission shall 

Article 6186, as amended by the provide a seal whereon shall be en­
Act of the Legislature above named. graved in th·e center a star of five 
authorizes "the Prison Commission" points and the words 'Board of Prison 
to construct the n{)Cessary buildings, Commissioners of Texas,' around the 
etc .. for the prison system. margin, which seal shall be used to 

Article 6187 gives "the Prison attest all official acts." 
Commission" power to sell and dis- Article 6201, as .amended, makes 
pose of the products of the system. it the duty of "the Prison Commis-

Articl-e 6188, as amended by the si-cn" to make provisions for the 
legislative act above mentioned, re- transportation of prisoners to Hunts­
quires "the Prison Commission" to ville. 
remit moneys received by it to the Article 6203 requires "the Prison 
State Treasurer, with certain other Commission" to provide school of in­
rules and limitations as to their structicn for the prisoners aEd make 
action but refers to the Commission certain other regulations with refer­
always as "the Prison Commission." ence to this subject. 

Article 6188 gives authority to the Article 6204 makes it th·e duty of 
Pri&on Commission to issue such "the Prison Commission''. to provide 
orders and prescribe such rules and for religious services in the prison 
regulations for the government of the system. 
system as may be necessary. 

A t . 1 Article 6205 says that "the Prison 
r icle 6 90 declares: "it shall be Ccmmission" shall see that all State 

the duty of some member or members 
of the Prison Commission to spend 1>risoners are fed good and whole­
at J.east one whole day each month some food, and makes certain other 
without notice at ·each prison camp, provisions with reference to this 
etc." It is to be noted with reference subject. 
to this Article that it does not make Article 6206 makes it the duty of 
it the duty of "the Prison Commis- ''the Prison Commission" to require 
sion" to spend a day visiting the monthly reports, showing the condi­
camps, but makes it the duty of tion and treatment of prisoners. 
some member or members of the Article 6207 maims it th:e duty of 
Commission to perform this duty. We "the Prison Commission" to keep a 
may remark at this point that this register ·of all prisoners, g;ving 
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c&rtain information with reference to victs on public works upon certain 
them. conditions. 

Ari.icle 6208 declares that ·Persons Article 6231a contained in the 
c:onfir.;;d in the State prisons may amendment enacted by th-e Legisla­
have every opportunity and en- ture, to which we have referred, pro­
courageme-nt for moral reform, and, vldes that "the Prison Commission" 
in additicn to the requirements, de- shall be authorized, subject to the 
clares it shall be the duty of "the ap·proval of the Governor, to bring 
Prison Commission" to provide rea- emits and he sued. 
sonabk; and practicable means for iVe are not attempting to refer to 
enr-ouraging such reforms. This each article of the statute, in which 
Article of the statute refers in various oorne duty is ~)rescribed for the Bonx·d 
i:istances to the Be.a.rd of Prison Corn- of Prison Commissioners, but we 
missioners and in all cases refers to have select·ed numerous instances 
them as "the Prison Commission." . where the duties devolving upon 

Article 6210 makes it the duty of I them ar'e prescribed for "th·e Prison 
"the Prison Commissiion" to pro-• Commission," and this general pur­
vide for Jaber for female prisoners.' pose of co::ferring of duty upon "the· 

Article 6211 requires "the Prison Prirnn Commission" is to be found 
Commission" to keep the white throughout the original and amended' 
female prisoners separate and apart: pri~on laws of this State. 
from th-e negro female prisoners. '\Ve have thus seen from an ex-

Article 6215, as amended, declares amination of the Constitution and the 
that prisoners shall not be worked o.n statutes relative to• the duties of the 
Sunday, except in cases of extreme Board of Prison Commissioners, that 
emergo:?ney or necessity, but contains it is declared these duties shall he 
a provision that "the Prison Commis- performed by "the Prison Commis­
sion" shall be authorized to work sio1~." We have observed that the 
prisoners on Sunday at certain neces- Prison Commission is required to 
sary labor. select a chairman and to. keep min-

Article 62 20, as amended, declares utes of its proceedings-a majority 
that prisoners shall be kept at work of the Commission is declared to be 
under 8Uch rul-es and regulations as its quorum and it is required to have 
may be required by "the Prison Com- a seal by which it authenticates all 
mission." This Article as amended its acts. These s·everal provisions of 
makes various refer~nces to th~ law, in our opinicn, clearly show that 
Board of Prison Commissioners, and the Commission can only act as a 
~t :ill times refers to th·em as "the Commission ·when. sitting as a body 
Priso-'~· Commission" or "the Com- for sueh p·urpose. If any other con­
missicn." struction should be given the law the 

Article 6223, as amenrled, makes It varicus references which we have 
the duty of "the Prison Commission" rollatE-d wtuld be meaningless. 
to make rules and regulations in It is to be noted that Article 6181, 
rC>gard to reports of death of pris- Revised Statutes, as amended, pro­
oners. vides that a majority of the Com-

Articl·e 6225 makes it the duty of mi~sion shall constitute " a quorum 
"the Pri&on Commission" to provide for the transaction of business." 
medical treatment for prisoners. The definition cf the word 

ArtiC'le 6226 requires "the Prison "qno!'um," aR stated in fhe American 
CornmiRsion" to provide a competent and English Encyclopedia of Law, 
dentist for prisc.ners. volume 23, 589, is: "A quorum is 

Article 6227 provides that when a the nuinbE·r of m0mbers of a delibera­
prison·er is discharged that he shall tive or judicial body whose presence 
be furnished a written or printed dis- is necessary for the transadion of 
charge fr:m "the Prison Commis- busin·ess." 
sion" signed by th·e chairman cf the Further defining a quorum, the 
Board of Prison Commissioners with same author, on page 591, says: 
the seal of the Commission, etc. "A quorum is, for all legal 

Article 6229 gives authority to purposes, as much the body to 
"the Prison Commission" with the which it appertains as if every 
Gov·ernor's approval to offer rewards member were present and when a 
for escaped prisoners. quorum has been met, an act of a 

Article 6231 gives authority to majority c.f such quorum is an 
"the Prisc.11. Commission," with the act of the body· itself. But the 
consent of the Governor to work N>n· will of the majority must be ex-

2-Spec. 
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pressed at a regular meeting at 
which all of the members might 
have been present." 
The use of the word "quorum" 

under the definitions quoted above 
cl'E!arly implies that there must be a 
meeting of the Ccmmission itself, or 
<>therwise this word in the statute 
would be without purpose. 

The statute having provided that 
the various acts authorized to be 
done by "the Prison Commission," it 
would seem to follow that these acts 
may not be done and performed by 
the individual members of the Com­
mission, but that they must be d·cme 
by the Commission acting as a 
body. 

It is a familiar rule with statutes 
of this character that the expression 
of one thing excludes another. Wh-ere · 
authority is given to do a particluar 
thing and the mcde <>f doing it is 
Prescribed, It is limited to be done 
In that mode, and all other modes 
are excluded. 

Sutherland on Statutory Con­
struction. Sections 491 and 492. 

This rul~ is adherod to and fol­
lowed by the Texas ccurts. 

Mercein v. Burton. 17 Texas 210; 
Seibert v. Richardson 86, Texas 

295; • 
Etter v. Railwav Company, 2 Wil­

son, Civil Cases, Court of Ap­
peals, Section 58. 

We will first notice the general 
rule as laid down by the varic1us 
text-writers writing with reference 
to governmental boards and commis­
sions. 

O::ncerning the power of boards, 
the Cyclopedia of Law, Volume· 29, 
page 1433, says: 

"Where official authority is con­
ferred upon a board or commis­
sion composed of three or more 
persons, such authority may be 
·exercised by a majority a the 
members of such board; but it 
may not be exercised by a single 
member of such body, or by a 
minority, unless ratified by a 
majority, except that under some 
statutes a minority present at the 
regular time of meeting, after 
waiting a reasonable time, may 
lawfully adjourn the meetf.n.g. This 
rule is apiplled in many cases, only 
wh-ere all the members of such 
board are present when the action 
is taken, and is frequently applied 
also when all have been notified in 
a legal manner of th·e meeting. But 
in no ca.se is the action of a 
majority regarded as valid where 
all are not ·present or have not 
been notified." 
With reference to the powers of 

county boards, Cyc., Volume 11, page 
391, says: 

"The powers of county boards 
must be exercised by them as 
boar-is and not as individuals. An 
individual member, unless ex­
expressly authorized, cannot bind 
the county by his acts, and notice 
to or knowledge by an individual 
member not shown to have. been 
imparted to. the board is not bind-
J.ng upon the latter." . 

Jn no part of the statutes are the 
Prison Commissioners as individuals 
<>r as independent ccmmissioners au­
thorized to act with. reference to the 
purchase or lease of land or the mak­
ing of contracts. In every case where 
llrovision is made relative to these 
matters of judgment and discretion, 
the statute requires that the act shall 
be by "the Prisc·n Commission," 
which, as "lfe believe from a con­
struction of the statute itself, means 
the Prison Commission acting ·as a 
Prison Commission, being presided 
over by its chairman and having a· 
re<'ord made of its proceedings o'n its 
minute book, in accordance with th'S 
statute. Our opinion Is that 'in .n.o 
other way may it make a valid con­
tract, and that whatever may be done 
by the Prison Commissioners th•em­
selves must be done wholly and 
solely upon authority of the Prison 
Commission, directed while in session 
as a Commission. 

Concerning the matter of a quorum 
the same authority, on pages 392-
393, says: 

This cc.nclusion which we have 
reached from a consideration of the 
statute itself is one supported by all 
American authorities on the subjP'lt. 

"The number of members of a 
county board or court necessary 
to constitute a quo-rum for the 
transaction of official business is 
usually fixed by statute, and varies 
in the different jurisdictions. The 
usual rule would seem to be that 
a majority constitutes a quorum, 
unless a greater 11umber is ex­
pressly required by law. In some 
states two-thirds of all the mem­
bers elected constitute a quorum. 
Again there may be a provision 
to the effect that certain business 
shall not be transacted unless the 
full board be present and ac1 Ing. 
Such statutory requirements as to 
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a quorum must be complied with 
in order that the acts of the board 
may be valid, and the record 
should show such fact." 
Mechem, on Public Officers, states 

the universal rule as to the action 
<>f boards or commissions composed 
of more than cne person. The rule 
laid down by him is the same as that 
we have already adverted to. In 
:Section 572, Mr. Mechem says: 

"'Vhere, however, a trust or 
agency is created by law or is 
public in its nature and requires 
the exercise of deliberation, dis­
creation or judgment, wheth·ar it be 
judicial or quasi-judicial in its 
character, the rule is otherwise, 
and while all cf the trustees, 
agents or officers, except where the 
law makes a less number a 
quorum, must be present to de­
liberate, or what is the same thing, 
must be duly notified and have an 
opportunity to be pres•mt, yet, ei:­
cept where the law clearly re­
quires the joint action of them all, 
it is well settled that a majority 
of them, where the number is such 
as to admit of a majority, is pres­
ent, may act and that their act 
will he deemed the act of the body. 
\\'here the law prescribes what 
shall constitutf' a quorum, a 
majority of that quorum may act. 
The rule which applies in these 
cases has been comprehensively 
statec: by Chief Justice Shaw as 
follcws: 'Where a body or board 
of officers is constituted by law to 
perform a trust for the public, or 
to execute a power or perform a 
duty pl'escribed by law, it is no•. 
necessary that all should ccncur 
in the act done. The act of th'3 
majority is the act of the body. 
And where all have due no()tice of 
the time and place of meeting, 1n 
the manner prescribed by law if 
so prescribed, or by the rules and 
regulations of the body icself if 
there be any, otherwise if reason­
able notice is given, and no prac­
tice or unfair means al'e used to 
prevent all from attending and 
participating in the proceedings, it 
is no objection that all the mem­
bers do not attend if there be a 
quorum.' 

"But if the statute cl·early re­
quires the joint action of all, a 
majority can not act. 

"The act of the majority can 
only be upheld, however, when the 
conditions named exist, For .if 

the minority took no part in the 
transaction, were ignorant of what 
was don·e, gave no implied consent 
to the action and were neither con­
sulted not had any opportunity to 
exert their legitimate influence in 
determining the course to be 
pursued, the action of the majority 
will be unavailing." 
The same authority, in discussing 

the necessity of the meeting of 
boards or commissions as such and 
holding that their previous individual 
agreements as to how they might 
d'ecide in such a meeting would be 
void, in Secticn 577 says: 

"Inasmuch as the law thus con­
templates that all will meet to­
gether and that the public will 
have the benefit of their combined 
judgment and discussion, it fol­
lows that their previous individual 
agreement as to how they will act 
when they meet as a body is op­
posed to public p-olicy and void. 

"Thus when the individual 
members of a school ljoard had in 
writing agreed to a contract to 
purchase supplies for the district, 
and had in the same writing re­
quested a special meeting of the 
boai:d to be called, 'at which meet­
ing we agree with each other that 
we will ratify this contract,' the 
court held the contract so agreed 
upon was void. 

" 'The board is constituted,' 
said the court, 'by statute, a body 
politic and coprorate in law, and 
as such is invested with certain 
corporate pcwers and charged with 
th-e performan-ce of certain public 
duties. These powers are to be 
exercised, and these duties dis­
charged, in the mode prescribed 
by law. The members composing 
the board have no power to act as 
a board except when together in 
session. They then act as a body 
or unit. The statute requires th-e 
clerk to record, in a book to be 
provided for that purpose, all their 
official proceedings. They have, 

in their corporate Ct\TJacity, the 
title, care and custody of all 
school property whatever within 
their jurisdiction, and are f.n~ 
vested with full power to control 
the same in such manner as they 
may think will best subserve the 
interest of the common schools 
and the cause of education. They 
are required to prescribe rules and 
regulations for the government of 
all the common schools within th5 
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township. Clcthed with such 
powers, and charged with such 
duties and such responsibilities, it 
will not be P.ermitted to them to 
make any agreement among them­
selves or with others by which 
their public action is to be or may 
be restrained or embarrassed, or 
its freedc m in anything affected 
or impaired. The public, for whom 
they act, have the right to their 
best judgment after free and full 
discussion and con•sultation among 
themselv·as of and upon the public 
matters entrusted to them in the 
session provided for by the stat-e.

1 This cannot be when the members 
by pre-engagement are under con- I 
tract to pursue a certain line of I 
argumen.t or action, whether the 

1
. 

same will be conducive. .to the 
public good or not. It is one of 
the oldest rul>es of the common 
law that contracts contrary to 
sound morals or against public 
policy will not be enforced by 
courts of justice,-ex facto illlcito 
non oritur actio; and the court 
will not enter on the tnquiry, 
whether such contract would or 
would not in a· given case be in­
jurous in its consequences if en­
forced. It being against th-e public 
interest to enforce It, the law re­
fuses to recog:noize its claim to 
validity.' " 

Concerning this exercise of offi­
cial authority by boards or official 
bodies composed of more than one 
person, the Americ::-.n and Enrlish 
Encyclopedia of Law, Volume 23, 
pages 366-368, inclusive, among 
other things, sa,ys: 

"When authority to do an act 
of a public nature is conferred by 
law upon a body or board of of­

ficers, icne of s1,1ch body or board 
cannot independently of the others, 
and without the consent of them, 
or some of them, exercise such au­
thority. 

"When it is not otherwise pro­
vided by law, it is .wot, however, 
necessary that all th'll members 
of such body or board should con­
cur in th-e exercise of such au­
thority. If all meet and consult 
and a majority agree to an act, 
such act is valid, even although 
the minority expressly dissent. Or 
if all have due notice of the time 
and place of meeting, it is no 
objection to the validity of the 
action take.n1 that all the members 
do not attend, if there is a quorum. 

It seems that the action of a 
majority of a quorum, assembled 
after due notice, will bind the 
whole body. When action has 
been taken by such board or body, 
the presumption is that all the 
members thereof were present and 
participated in the deliberation, 
unless the co.ntrary expressly ap­
pears. 

"When the performanc-e of a 
power or duty is confined to only 
two persons, nothing can be done 
without the consent of both. 

"When authcrity is conferred 
on two or more bodies, they must 
all com .. 3 together for consultation 
and deliberation; but when they 
do, the vote of the majority of 
the persons present controls, even 
though one of the bodies should 
l·eave before the vote•is taken. 

"If the act is merely ministerial 
in its character, a majority at 
least must concur and unite in the 
performance of it; but they must 
act separately and need not be 
convened in a body, or notified so 
as to convene for that purpose. 
But if the act is one that re­
quires the exercise of discretion 
and judgment, in which case it is 
usually termed a judicial act, un­
l·ess special provision is otherwise 
made, the persons to whom the 
authority is given must meet and 
con·fer together, and be pr6iient 
when the act. is perform-ed.'' 

That county boards can only act 
when convened as a board or com­
mission, is shown by the text of 
Corpus Juris, Volume 15, page 460, 
Section 107, wherein the writer says: 

"The powers of county boards 
must be exercised by them as 
boards and not as individuals. An 
individual member, unless ex­
pressly authorized, cannot bind th-e 
county by his acts, and notice to 
or knowledge by, an individual 
member not sh'cwn to have been 
imparted to the board is not bind­
ing on the latter.'' 

Continuing further, in Section 108, 
the same authority says: 

"As a natural co.nsequence of the 
rule that a county board can act 
only as a body, it follows that a 
board of county commissioners can 

act otllcially only when conv·aned as 
a board in legal session.'' 

Dillon on Municipal Corporations, 
Vol. 2, Sec. 501 

Judge Dillon, writing with refer-
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ence to the :New England towns :md 
ordinary city councils, s~id: 

"Whf'ther the corporation be the 
one class or the oth·;3r, its affairs 
must be transacted at a corporate 
meeting. in the one case cf the 
qualified inhabitants; a.nd in the 
other of the members of th·2 coun­
cil or governing body, duly con­
vcn<·d at the proper time and pJace 
and unon due notice in cases 
wl1ere ·notice is r2quisite. It is a 
well-settle'd rule that when 
munici11al councils er boards of 
a~v kind are called upon to per­
fo1:m lPgi"lative acts or acts in­
volving discretion and judgement 
in administering th .. ., public affairs, 
they <'nn only act at authc;rized 
meetings dnly held. The council or 
board must meet and act :is a 
board or council. The nwmbers 
cannot make a valid determination 
binding upon the c0rporation by 
their :i.s"·::int fi('paratcly and in­
•liYid11ally expressed." 

Discussing the same subjnct with 
rnferencP- to contracts, the Rame au­
thority in Section 788 says: 

"But the action or contract of 
the otlicers of a public c.;rporation 
in their individual capacity is not 
hindii:g upon the corporate body. 
. . . . . . . con tracts made lJY a 
majority of the board of alder­
lTil'll, without any o!Iicial action of 
thi: city council, arc not binding 
upon the city." 

l\fc:lfillin on Municipal Corjlora­
tions. Section 91, Rpeaking with 
refenme.. to the mannP-r of- acting 
on the part of municipal councils, 
dee!:~ res the existence of the council 
or governing. body is as a hoard or 
t•ntity. and the members thereof can 
do no valid act except as a board. 

The proposition which we a.re 
<liscussing and which is supported by 

· the various text-hooks. which we 
have ciierl and quoted from, is well 
supported by the courts of this 
State in discusRing the method of 
acting b.Y city conncils and commis­
sionPrs' courts which are boards per­
forming duties for cities and counties 
similar to those performed by the 
Prison Commission in the manage­
ment of the Prison System. Some 
of the Texas cases are now to be cited 
and discussed. 

Fayette County v. Krause, 7 3, S. 
w. 51, 53. 

The facts of this case, so far as 

is necessary to notice them, in this 
discussion, were that Fayette county 
constructed a sewer from the court­
house and jail to the Colomdo River. 
The np11el10es were owners of busi-
11ess property in the city adjacent to 
the county sewer. and clainl'ed the 
right to connect their sewer system 
with the sewer owned by the county. 
The suit was bron;c:ht to Pnjoin the 
connection. It appears that· in the 
course of proceedings preliminary to 
thP. constrnction of the connty sewer 
that the commissioners' court ap­
pointed a com.mitt!-!e to investig-ate 
the advisability of snch construction. 
The committee recommended the 
construction and their report was ap­
proved by the commissioners' court. 
The court of Civil Appeals held that 
no valid agreP-ment had benn entered 
into to permit the connection with 
the county sewer. Concerning the 
matter. the court in part snicl: 

"'C'nd·er appropriate :issign-
ments, the appellant cont.Ands 
that, npo.'~· the faC'ts fonnd by the 
conrt, judgment should have been 
rendercrt for the pl:tintiff. We 
think the contention is .sound. 
Th.,3 sewer in controversy was 
con!'tructecl and paid for by the 
:inpe!lant and is the property of 
the county, i,n. its corporate 
eapacity, just as is the county 
jail or courthcuse. No under­
standing or agre·anrnnt entered in-

to between the nrnmberR of the 
committee appointPd by the 
county to co.:: tract for or super­
intend the constructicn of said 
sewer would b·a binding upon the 
county unless said committee was 
authorized bv the county to make 
same, or the" county, with knowl­
edge of the terms of said agree­
ment, ratifi·ad it after it was made. 
The court finds that cne of the 
members of this committee was a 
member of the commissio.ners' 
court, and three of the committee 
were members of the city council, 
and that by the concurrent agree­
m·2nt of the commissioners' court 
and the city council, acting 
through said committee, it was 
mutually agreed that the city of 
La Gra.n·ge, or the rPsidents of 
said city, could connect their 
private sewers with said county 
sew·er. There is no finding that 
this committee was authorized by 
the commissioners' court or the 
city council to make such an agree­
ment, or that the agreement was 
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ev-er ratified by either the court or 
the council. On the contrary, it 
affirmatively appears that the com­
mittee was only authorized to 
contract for s.n·d purchase, in the 

name of the county anrl neces­
sary material and labor for th-e 
construction cf a sewer from the 
county jail to the river, and up­
on completion of same to make 

their report, accomipanied by an 
account of the material and labor 
expet:d·ed, and that no order au­
thorizing the understanding and 
agreement of the committee as to 
the use of th-e sewer by the cit­
iz-ens of La Grange was ever made 
by the commissioners' court or 
the city council, and no vote was 
ever taken by either of said bodl-es 
upon the subject of such agree-

ment. The finding that the c )ID­
missioners' court approved the 
work of the committee, accepted 
the sewer, and paid for it, upon 
the repor-t of the committee, is 
not a finding that the court rati­
fied the alleged agreemtmt made 
by the committee, with the city 

of La Grange, because it Is noi. 
found that said agreement was 
contained in the report of the 
committee, .nor was it In any way 
brought to the knowledge of the 
court. The fact that citizens of 

La Grange who had herPtoforf' 
connectej their private sewers 
with the county sewer had been 
granted permission by the com­
missioners' court to mak-e such 
connecticn shows that the county 
has never acquiesced in an•y claim 
of right on the part of such citi­
zens to use its sewer without its 
consent. The verbal permission 
giv·en appellees by the members 
of th-e commissioners' court to 
connect their sewer with the coun­
ty sewer was not the act of the 

municipality, and entered upo11> 
the minutes of such meeting. 
Bryan v. Page, 5i'Tex. 534; 
32 Am. Rep1. 637; 
Brown v. Reese, 67, Tux., 318; 
3 s. w., 292; . 
Wagner v. Porter (Tex. Civ. App.)· 
56 s. w. 560." 

Wagner v. Porter, 56 S. W., 561.. 

Concerning the appointment of an 
attorney by the city, the < ourt or 
Civil Appeals in this case, among· 
other things, said: 

"The acts of the commo.n: coun-· 
cil of a municipal corporation can 
only be shown by th·e minutes of· 
the meetings of such council; and, 
if th~ city <'Ouncil of the City cf· 
Greenville h.ad been authorized. 
by law to make the contract with 
appellee alleged in his petition, 
the del·egation by the council to· 
the mayor of the authority to 
make such ccntract could only be 
by affirmative action of the coun­
cil as a body, and not by the ac­
quiescence or consent of the in­
dividual members of th·.e board; 
and such action by the council, in• 
the absence of proof of the loss. 
or destructio,IJJ of its records, 
could only be shown by the au-· 
thenticat-ed minutes of the me-et­
ing at which such action was had. 
The same rule applies to proof of 
the ratification by the council of· 
a contract made by the mayor. 
Articles 401, 404, Rev. St.; City· 
of Bryan v. Page, 51 T-ex. 534; 
City of San Antonio v. French, 
80 Tex. 578; 16 S. W., 440; Cl.ty· 
of Denison v. Foster (Tex. Civ. 
App,); 28 S. W. 1053; PP.nu v. 
City of Laredo <Tex. Civ. App.); 
26 S. W., 626; Brand v. City of· 
San Antonio, (Tex. Civ. App.); 
37 s. w., 340." 

commissioners' court, in any legal City of Bryan v. Page, 51 Tex. 532,. 
or btn:ding sense. Had the court, 535. 
by a proJ;l'8r order regularly en-
tered, granted such permission, This suit was instituted to recover· 
such grant, being without con- of the City of Bryan th-e reasonable· 
tradiction, would have been a mere value of professional s-ervices ren­
license which might have been dered by the appellees in preparing· 
revoked at any time. It may be a legal opinion for the city. The 
stated as a general rule that a claim of th-e plaintiffs did not rest 
contract or agreement made by a upo.n. any ordinance, but upon the 
municipal corporation --either action of the ma,yor in employing 
cou .. nty or city-is only valid or them and subsequently, the action 
binding when made by or under I of the council in a w a i t i n g· 
the authority of a resolution or t}l.emselves of the opinion. The Su­
order duly passed at a meeting of preme Court of the State, speaking 
the legislative body of such through Associate Justice Gould, heldl 
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that the contract was void and that 
no recovery could be had, for the 
reason that the employment had not 
been made by the city council to 
which body the law confid-ed the ex­
ercise of the authority necessary to 
the makj.n-g of valid contracts. Con­
cerning the matter, the court in part 
said: 

nor to his pcwer to issue bonds to 
pay for the building, but would 
hav-e to look to the minutes of the· 
county commissioners' court to 
ascertain, whether that body had di­
rected the building to be erected, 
determined its plan, and authorized 
a given contract to b-e made. Rev. 
Stats., art. 15 2 7; Brown vs. Reese, 
67 Texas, 318." 

Ball, Hutchings & Co., vs. Presidio 
County, 88 Tex., 60. 

"We are of opinion that neither 
the mayor not the common council 
were authcrized to bind the city 
by contract for legal counsel for 
their ·assistance, no ordinance hav- This was a suit by Ball, Hutchings 
i,r;·g been passed in relation to such & Co., against Presidio county on 
employment. certain coupons for interest upon 

"The charter gave the power to county bonds. The Supreme Court 
employ legal counsel, but pre- of the State, in discussing thos·e con­
scribed. that the power be exer- ditions which are necessary to give 
cised by, or at all events in ac- validity to the acts of the county 
cordance with, an ordinance of the commissioners, with particular re­
common council. The chart·er-1 spect to bonds, held that the powers 
the source cf all the power of the conferred upon th·e commissioners' 
mayor-having limited the mode court can .not be exercised by the 
of its exercise they could not in court except by crder made and en­
a r!ifferent mocie make a valid con- tered upon the minutes; that no 
tract; nor could th-ey by any sub- obligation a_ris·es from the ll:ction of 
sequent approval or ccnduct impart the county Judge and comnussioners 
validity to such contract. And with- themselves, but the action taken 
out power to bind the city by an must be that cf the county commis­
express contract to pay for legal sioners' court. The Supreme Court 
services, the law would not imply of the State in an opi.nfon by As­
any such ccntract against the city. sociat·e Justice Denman, in part said: 
'The Jaw never implies an ob!iga- "It is well settled in this State; 
tion to <lo that which it forb.ids ( 1) that a county cannot iEsue its 
the party to agre-e to do.' (Brady bonds without.an Act of the Legis-
vs. Mayor of New York.16 How. Pr. lature conferrmg the power to do 
·132, as cited in Zattman vs. San so (Nolan County vs. TI1e State, 
Francisco, 20 Cal., 105.)" 83 T·exas, 193); and f2) that 

where the power to issue the bonds 
of a county has been by the Legis­
lature conferred upo.n the rommis­
sioners' court, as in case of court, 
hcuse and jail bonds, such power· 
cannot be exercised by such court 
except by an order of court duly 
made and evidenced by the min­
ut·es of the court. Brown vs. 
Reeoe, 67 Texas, 318; Polly vs. 
Hopkins, 74 Texas, 145. The bond 
is not the obligation of the court 
but of the cou.nty. The Legisla­
ture has not seen fit to authorize 
th·e county judge and commission­
ers to impose such obligaticn up­
on the county, but has authorized 
the 'county commissioners' court', 
under certain conditions, to issue 
bonds of the county to erect a 
courthouse an·d jail, and under thd 
law such court can act only by an 
ord-er." 

Polly vs. Hopkins, 74 Tex., 145, 147. 

The que~tion presented b this case 
was whethe1· or not a contract for the 
Precticn of a courthouse had been 
legally executed or entered into. In 
discussing the validity of the con­
tract, the Supreme Court of the State, 
through Chief Justice Stayton, among 
oth"=r things, said: 

"County commissioners' courts 
alore have power to authorize con­
tracts to be made for the building 
of courthouses, jails, and other 
buildings such as a county may 
need, and in the absence of such 
authorization a contract made by a 
county judge would impos-e no 
obllgatio.n" expressed or implied, 
Rev. Stats., arts. 1514, 1521; Rus­
sell vs. Cag-e 66 CJ'exas, 428 ..... 
One dealing with a county for the 
erection of a public building could 
not rely upon the act :or declaration 
of a. county judge as to his power 
to make a contract for that purpose 

Rankin vs. Noel, 185 S. W., P. 883-
885. 

This action was an application for 
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writ of mandamus by appellant 
against N'cel, one of the county com­
mis&ioners, ·to compel him to ope.no a 
certain second class road. It was 
contended that _ _Jhe conimissioners' 
court of Frio county had passed an 
ord·er directing N'oel, who was one of 
the commissioners, to open the road 
and that the court had authority to 
make such an order under the special 
road law of the cou.nty. The court of 
Civil Appeals took a different view 
of the effect of this road law and held 
among ether things, that it takes an 
order of the commissioners' court, 
formel'ly entered, for the valid per­
formance of any duty devolving on 
that governmental agency. Concern­
i.ng the matter the Court of Civil Ap­
peals, through Chief Justioe Fly, in 
part said: 

"The commissicners' court is 
the governing body of each coun1Y, 
and the powers and duties con­
ferred upon that court could not 
be talrnn away and ccnferred up­
on some member of the court. No 
attempt was. made to curtail the 
powers of the commissio.ners' 
court by increasing those of a 
single commlssion·er, but all his 
duties are to be performed 'under 
such rules and regulations as the 
commissioners' courts shall pre-

scribe,' and 'as the commission­
ers' court may require.' He is an 
arm of the court, moved as the 
court may order and prescribe. N'o 
authority has the power to lay out 
a public road except the commis­
sioners' court, and when it is laid 
out, it cannot be ope.ned except 
by an order of that court. . . . " 

"The rule formerly prevailed 
that contracts or agreements made 
'by municipal corporations, county 
or city, are only valid and binding 
when entered upon th·e minutes. 
This rule has bee.'J· modified. Fay­
ette county vs. Krause, 31 Tex., 
Clv. App., 569; 73 S. W. 51. The 

·modification is that where an or­
der has b-een passed, the omission 
of the clerk to record it will not 
render it void. If an order is in 
fa.ct passed by a commissioners' 
court, the failure to record it 
would not a1!ect its validity under 
our decisions. But it would be 
necessary to prove the passage of 
the order before it could have any 
effect. Ewiing vs. Duncan, 81 Tex. 
230, 16 S. W. 1000. A mere con­
ference by the commissioners and 
a verbal agreement to do a certain 

thing without a vote being taken 
would not constitute an order and 
would not be valid. There must 
be an order voted by the com­
missioners. Fayette county vs. 
Krause, herein cited. In speaking 
of the mcdiflcation of the rule as 
set out in Ewing vs. Duncan, the 

Court of Civil Appeals said: 
" ''Vhatever may be the ex­

tent to which those decipions 
modify the rule as to the neces­
sity for the entry in the minutes 
of orders made by a ccmmission­
ers' court, they in no way modify 
the rule that all contracts made 
by a county, to be valid and bind­
ing must he made by or under au­
thority of an order ·of the com­
missioners' court.• 

"The t-estimony of the clerk 
tends .to show a mere discussion 
of opening the road, but no vote. 
Dixon, an interested party, would 
not swear positively to a vote, and 
.neither would Gore. All other 
ord·ers were entered on the min­
utes, and it was singular, if the 
very important order to open the 
road was ever passed, that no 
record of it was ever made. The 
court was justified in finding that 
it was not made." 

Germo Manufacturing Co. vs. Cole­
man County, 184 S. W., 1063. 

It appears in this case that the 
sheriff of the county had bought cer­
tain disinfectants for the county but 
his action was neitI:ter authorized 
nor approved by the comissioners' 
court. The Court of Civil Appeals, 
held that it created no application 
against the county and in disposing 
of the ma.tter, the court, among 
other things said: 

"The court did not err in per­
emptorily instructing the jury to 
roturn a verdict for appellee. The 
commissioners' court have charge 
of the business affairs of the coun­
ty, and they alone have authorit,Y 
to make contracts binding upon the 
county. Ferrier vs. Van Zandt 
County, 77 S. w .. 960; Fears vs. 
Nacogdoches County, 71 Tex. 337; 
9 ·s. w .. 265; Brown vs. Reese, 67 
Tex .. 318; 38 Tex. Civ. App .. 320; 
8 5 S. W.. 4 7 5; Fayette County vs. 
Krause, 31 Tex. Civ. App., 569; 
73 s. w .. 51. 

"In Ferrier vs. Knox County, 
supra, the court said: 
" 'Jn dealing with a county, it is 



SENATE JOURNAL. 25 

necessary to have an express con­
tract with the comissioners' court, 
and that court ·can speak only by 
and through its minutes and rec­
ords. No action can be maintained 
upon any implied promise upon its 
part to ·pay for anything.' 

"In Presidio county vs. Clarke. 
supra, speaking in reference to 
the contract there involved, the 
court mid: 
" 'To be binding upon the 
county, it must, on its part, be 
made through the proper agency, 
the commissioners' court.' 38 
Tex. Civ. App. 320, page 476, col. 
2 of 85 S. W. 

"The ·commissioners' court may 
act through an agent appointed 
by them. Futch was not ap­
pointed by the commissioners' 
court to purchase disinfectants. 
He was not such agent by virtue 
of his office. 

"A county, as an individual, may 
rn.tify the act of one who assumes, 
without anthority, to be its agent. 
Brazoria County vs. Padgitt, 160 
S. W., 1170; Brazoria County vs. 
Rothe. 168, S. W., 70; Harris 
Connty vs. Campbell, 68 Tex., 22, 
3 S. W., 243; 2 Am. St. Rep., 467; 
Gallup vs. Li])erty County, 57 Tex. 
Civ. App., 175; 122 'S. W., 291; 
Boydston vs. Rockwall County, 86 
Tex., 234; 24 S. W. 272. But 
such ratification must be through 
the onl:r agency by which the 
county can act, viz.: its commis­
sioners' court" 

American Disinfecting Co. vs. Free­
:1tone County, 193 S. W., 441. 

This suit was brought b,Y the ap­
pellant against Freestone County to 
recover the price of certain disin­
fectants alleged to have been sold 
the County. The goods were sold 
upon an order given by the sheriff 
of the county, whose duty it was to 
keep the courthouse and jail in 
proper hen.lthful and sanitary condi­
tion. The disinfectant, when re­
ceived, was used by the sheriff for 
this purpose. These facts were set 
forth fully in the petition but the 
trial court sustained a general de­
murrer to the p·~tition. The Court 
of Civil Appeals affirmed the decree 
o.f the court below, holding that the 
petition failed to show any liability, 
because it did not allege that the 
commissioners' court, acting as such, 
passed 'lnY order authorizing the 

purchase of the disinfectant. In its 
opinion the court, in pa rt, said: 

"The petition in thi:;~ respect 
fails to show any liability of Free­
stone County. It is not alleged 
that the commissioners' court, 
acting as such, passed :my order 
authorizing the purchase of the 
said Obugo by the sheriff, or any 
one else. 'fhe sheriff of said 
cour: ty is not endowed by law, by 
virtue of his office, to bind the 
county in making such purchase. 
That authority is· vested alone in 
the comissioners' court and in 
creating debts against the county 
said court must act as such in 
creating such an indebtedness. 
Mfg. Co. vs. Coleman Co., 184 
S. W., 1063." 
Other jurisdictions with reference 

to various kinds of boards and com­
missions adhere to the same doctrine. 

Pike County vs. Spencer, 1 ()2 
Federal, 11. 

In this case, the United States Cir­
cuit Court of Appeals held that two 
of the three members of the board 
of county commissioners could not 
bind the· county by written contract 
si;:;-1rnd by themselves individually, 
which varies materially in its terms 
from the contract relating to the 
same subject matter authorized by a 
resolution passer! by the board while 
in session. J<,rom the factR of the 
case, it appears that a proposition had 
been made to the county commis­
sioners while in session, and that 
the commissioners, by resolution, 
had accepted such contract, but not 
in the terms offered. Therea.fter 
two of the commissioners signed the 
contract. The Circuit Court of Ap­
peals held, however, the signed in­
strument insufficient as a contract, 
sa,ying: 

"But it is apparent that this 
modified proposition of the plaintiff 
was never accepted by the de­
fendant. The commissioners never 
acted upon it as a board and it is 
clear, as we have said, that: the 
signature and acknowledgments of 
the paper by the two commis­
sioners did not and could not bind 
the defendant county. It follows 
then in as much as the plaintiff 
never accepted the contract offered 
by the resolution of the board of 
commissioners, the minds of the 
parties never met and the new 
board after their election in Jan-
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uary properly repudiated the claim 
made by p1aintiff in that regard." 

Newcombe vs. Chesebrough, 
33 Mich., 322. 

In this case, the Supreme Court of 
Michigan, speaking with reference to 
the actions of state boards, among 
other things, said: 

"It is well settled that the action 
of a board of several members 
must be determined by their votes, 
and the votes must be looked for 
in their record. Their action sep­
arately can amount to nothing, and 
their joint action, whether meet­
ing or not meeting (supposing 
they can act by consent expressed 
in writing, upon which no opinion 
need be given), must be evidenced 
in some way as the action of a 
lawful majority." . 
Petrie vs. Doe, 30 Miss., 698. 

In this case, the Supreme Court of 
Mississippi held that less than a ma· 
jority of the whole board of commis­
sioners appointed by an act of the 
Legislature, for the purpose of sup­
plying the making titles to land be­
longing to the county, cannot execute 
a deed so. as to vest the legal title in 
the grantee. 

Railroad Company vs. Commis­
sioners, 16 Kansas 302. 

fendant in error to cancel a sub­
scription .for stock, and for the re­
turn and cancellation of the bonds 
of the county issued in· payment 
of the stock. A demurrer to the 
petition was over-ruled by the dis­
trict court, and this ruling is the 
matter here presented for review. 
We shall content ourselves with 
the examination of a single ques­
tion, for upon that we think the 
ruling must be sustained. The 
subscription was ordered at a spe­
cial session of county board, and 
it is insisted that such session was 
not legally called, nor validly 
held. The facts respecting it are, 
as stated in the petition, and for 
the purposes of the demurrer ad­
mitted to be true, as follows: 
"And said paintiffs aver, that two 
members of said board did not re-
quest that such special session of 
said board should be held, nor that 
the same should be called by the 
chairman of said board; that no 
call for such special session was 
ever made by the chairman of said 
board; that all the members of 
said board were not present at such 
so-called special session; that B. 
M. Lingo, at that time an acting 
and legally-elected and qualified 
meIT1ber of said board, was absent 
from said so-called special session, 
and no notice of such special ses­
sion, or of any call therefor, was 
g-iven to or served upon the said 
B. M. Lingo, or at his ·residence, 
although, as said Railway Com­
pany and its agents then and there 
well knew, the said B. M. Lingo 
was then in said county, and re­
sided therein with his family, and 
had no knowledge of notice of such 
Intended special session, or of any 
call therefor; but that knowledge 
and notice of such intended spe­
cial session was intentionally and 
fradululently concealed and kept 
from the said B. M. Lingo by the 
said Railway Company and its 
agents; and said session was not 
a regular session of said board, 
nor was it an adjourned session 
from any regular session thereof, 
nor from any duly-called special 
session of said board." 

This action was brought by the 
Board of County Commissioners, to 
cancel a subscription of $160,000 
purported to have been made by said 
county to the stock of the Paola and 
Fall River Ry. Co., and for the re­
turn and cancellation of $160,000 of 
county bonds issued and deposited 
with the State Treasurer to pay sub­
scription. The opinion in· the case 
was delivered by Judge Brewer, at 
that time on the Supreme Court of 
Kansas and who afterwards was on 
the Supreme Court of the United 
States. The court in passing on the 
validity of these bonds held that the 
powers of a county vested in the 
board of commissioners must be 
exercised by the commisstoners as 
corporate entity and not by them 
separately or as individual members; 
that before they can act they must 
be in legal session and that a casual 
meeting of the commissioners does 
not constitute a legal session. In 
discussing the matter the court, in 
part, said: 

"This was an action by the de-

"Was such session a legal one, 
and the acts of the two commis­
sioners thereat binding on the coun­
ty? and it not, is it estopped from 
asserting Its illegality in this action? 
The statute providing for session of 
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an act of a public nature which re­
quires deliberation, they all should 
be convened, because the advice and 
opinions -Of all may be useful, though 
all do not unite in opinion.' In Wil­
cox on Munic. Corp., Sec. 58, we find 
it laid down, that 'all corporation 
affairs must be transacted at an as­
sembly convened upon due notice at 
a proper time and place, ·consisting 
of a majority of the persons of each 
class to whfch the prescription or 
character has confided the power. And 
Selden, Jr., in People vs. Bachelor, 
22 N. Y., 128, uses this language: 

the county board is found in Sec. 
13, p. 256 of the Gen. Stat. That 
section, after providing for the meet­
ing of the board in regular session, 
adds, 'and in special session of the 
call of the chairman, at the request 
of two members of the board, as 
often as the interests of the county 
IlllaY demand.' This is the only 
statutory provision on the subject. It 
does not specify whether the call 
shall be made, nor require a record 
to be preserve'd of it. And the same 
is true as to the request. But still it 
requires a 'call' and a call for a meet­
ing, in the legal sense of the ~erm, is 
a summons to the parties entitled to 
meet, directing them to meet. It in­
volves something more than a mere 
purpose in the mind of the caller, or 
an expression of that purpose ~n­
heard, unseen, and unknown. It im­
plies a .comm,unication of that pur­
pose to the parties to be affected by 
it. How it should be communicated, 
is sometimes prescribed by statute, 
or bv by-law. It is sometimes pro­
vided that it shall be by publication 
in the newspaper. sometimes by 
printed notice served perso~ally or 
at the residence, and sometimes by 
mere oral personal notice. But in 
some way or other notice must . be 
given; and if there be no regnlat10n 
as to the manner of notice, it must 
be personal, at least where personal 
notice is practicable. This' is no new 
quPstion. It has arisen in resp?ct to 
the sPssions of common councils of 
cities. boards o.f directors or trustees 
of private corporations. the town 
meetings of New England. the meet­
ings of members ·of corporations, 
boards of electors, etc. And there is 
but one uniform rule running through 
the authorites. In the case of Rex. 
vs. Mayor, etc., of Shrewsbury, Rep. 
Temp. Hard, 151, it wa~ said by the 
court. that 'When the acts are to be 
done by a select number, notice must 
be given of the time of meeting . . . 
and in such case the acts of a m.ajor­
ity would bind the whole body; or if 
all were present through accident. 
without notice, their acts would be 
good; but the acts· of a majority. 
Present by accident, would . not be 
binding.' It was a saying of Lord 
Kenyon's, that 'special notice must 
be given to every member who has a 
right to vote.' Ch. J. Tilgham, in 
the case of the Baltimore Turnpike. 
5 Binney, 481, said, 'that when sev­
aral persons are authorized to do 

"It is not only a plain dictate of 
reason, but a general rule of law, 
that no power or function intrusted 
to a body consisting of a number of 
persons can· be legally exercised 
without notice to all the members 
composing such body.' Dillon in his 
work on Munic. Corp., 'Sec. 244, 
lays down the law tnus: 'If the 
meeting be a special one, the gen­
eral rule is. unless modified by the 
charter or ·statute, that notice is 
necessary, and must be personally 
served if practicable upon every mem­
ber entitled to be present, so that 
each one may be afforded an o·p­
portunity to participate and vote.' 
Ree also further, King vs. Theo-

dorick, 8 East, 543; King vs. Gavor­
ian, 11 East, 77; ex parte Rogers, 7 
Cowen, 526, and note; Downing vs. 
Rugar, 21 \Vend, 178; Stow VR. 
Wise, 7 Conn. 214; Harding vs. Vand­
water, 40 Cal., 77; Wiggin vs. Free­
will Baptist, 8 Met. (Miss.) 301. 
Nor is this merely an arbitrary rule, 
but one founded upon the clearest 
dictates of reason. Wherever a 
matter calls for the exercise of de­
liberation and judgmPnt, it is right 
that all parties and interests to be 
affected by the result should have 
the benefit of the counsel and judg­
ment of all persons to whom has 
been intrusted the decision. It may 
be that all will not concur in the 
conclusion; but the informa.tion and 
counsel of each may well affect and 
modify the final judgment of the 
body. Were the rule otherwise, it 
mJght often happen that the very one 
whose judgment should and would 
carry the most weight, either by 
reason of his greater knowledge and 
experience concerning the special 
matter, by his riper wisdom and bet­
ter judgment or by his greater famil­
iarity with the wishes and necessities 
of ~1'ose specially to be affected, or 
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from any other reason, and who was 
both able and willing to attend, is 
-through lack of notice an absentee. 
All the benefit in short, which can 
flow from the mutual consultation, 
the experience and knowledge, the 
wisdom and judgment of each and 
all the members, is endangered by 
any other rule. Again, any other 
rule would be fraught with danger 
to the rights of even a majority, as, 
when legally convened the ordinary 
rule in the absence of special re­
striction being that a quorum can act 
and a m,ajority of the quorum bind 
the body, it would, but for this rule, 
often be in the power of an un­
scrupulous minority to bind both the 
body and the corvoration for which 
it acts to measure which neither ap­
prove of. Thus, were the body com­
posed of twelve members, a quorum 
of seven could act, and a majorit,Y 
of that Quorum, four could bind the 
body. An unscruplous minority of 
four by withholding notice to five, 
migl1t thus bind both the body and 
the corporation. Reason therefore 
and authority unite in saying that 
notice to all the members to whom 
notice is praC'ticable, is essential to a 
legal special session 

of Indiana held that the authority · 
of the Board of County Commis­
sioners or doing of extra work in con­
struction of a county jail can not be 
shown by proving the separate in­
dividual assent of the individual 
members of the Board. Concerning 
the matter in controversy, the court 
said: 

"The stronger and more satie­
factory ground for upholding the de­
cision of the circuit court, however, 
is, that, without the direction and 
order of the board, the architect had 
no authority to make or permit any 
alterations or additions in the plans 
of the work, and that it was in­
competent to show that the changes, 
which were made, were made with 
the knowledge and acquiescence of 
the individual m'embers of the board. 
The individual action or acquiescence 
of the commissioners was, as the ap­
pellant had agreed and was bound 
to know, as meaningless and ineffect­
ive as the action of any other citizens 
would have been. It was not offered 
to show that the extra work was 
done with the joint approval of the 
individual members of the board act­
ing together. So that the question, 
what would have been the effect of 
such action, is not presented. The 
averment of Individual acquiescence 
of the members, if it does not im­
port the separate act of the mem­
bers, certainly cannot be construed 
to mean their joint omclal action." 

County Ccmmissioners v. Seawell, 
3 Oklahoma 381. 

"But we are referred by counsel 
to that clause in the act concerning 
the construction of statutes, (Gen. 
Stat., p. 999) which reads, 'Words 
giving a joint authority to three or 
more public omcers or other persons, 
shall be construed as giving authority 
to a majority of them, unless it b.e 
otherwise expressed in the act of giv­
ing the majority.' We do not see 
that this effects the question. When­
ever there. is a legal session, un­
questionably a majority of the com­
missioners can act and bind the 
county. But this casts no light upon 
the question as to the manner of con­
vening a legal session. It must be 
remembered that the powers of the 
county are not vested in three or 
more commissioners as such, but in 
a single board. (Gen. Stat., p. 254, 
Sec. 3) Two commissioners casually 
meeting have no power to act for the 
county. · There m,l\lst be a session of 
the 'Board.' This single entity, the 
'board,' alone can by its action bind 
the county. And it exists onl,Y when 
legally convened." 

In this case the su1>reme court of 
the territory of Oklahoma held that a 
Board ·cf County Commissioners can 
only contract to bind the county 
while they are sitting as a board and 
that an agreement with one of the 
commissioners in the absence of the 
other does not bind the county. Con­
cerning the matter, the court, in part, 
said: 

Eigeman vs. Board of Commissioners, 
82 Ind., 413. 

In this case, the Supreme Court 

"It is claimed that one of the 
individual members at a time sub­
s~quent to the date uoon which the 
ccntract was entered into had a 
conversaticn ·with Seawell, in 
which such members consented to 
begin occupation of the building on 
Feb.ruary 9. Article 6, ch. 24, 
Laws of 1890, which provides for a 
board of coun.ty commissioners, 
also makes provision for the time 
and place of the meeting of such 
board, how they shall transa.ct 
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business and the record they shall 
keep of all transacticns had en be­
half of the county. Under such 
laws the only way by which the 
county could be bound upon a con­
tract was by action taken by the 
board while it was in session. And 
the evidence of what was d·cne 
were the rerords kept by the board. 
Under this Jaw a board of county 
commissioners could only act to 
bind the county while they were 
sitting as a board, and an agree­
ment of t:ne of the members, in 
the absence of the others could 
not bind such county." 

Pike County v. Rowland, 
94 Penn. State 238. 

In this casl the Supreme Court of I 
Pennsylvania held that where a 
a board such as the commissioners of 
the Q:unty proposed to do any de­
liberate act that would be binding on 
the absent members it should be 
done at a regular stated me·eting or 
a regular adjourned meeting and if at 
a special meeting, then that notice 
is necessary and must be served, If 
practicable, upon ·every member en­
titled to be present. Concerning this 
question, the court, in part, said: 

"The Act cf 18 3 4 provides that 
the coroprate powers of a county 
shall be ex·ercised by the commis­
sioners; that two of them shall 
form a board for the transaction 
of business, and when convened in 
Pilrsuar:ce of notice or according 
to adjournment shall be competent 
to perform all duties appertain­
ing to the office. To these •officers 
are intrusted the care and manage­
ment of county business and prop­
erty. The voice of the inhabitants 
is not directly heard in the levying 
of taxes, maki.!lg of contracts or ex­
penditur·e of money-their pl'lwer 
is only felt at the election of com­
missioners. The question presented 
in the fourth and fifth assignments 
is, may two of the commissioners 
convene and Ia wfully transact 
business requiri.r:g d-eliberation, mot 
according to adjournment, and 
without notice to or knowledge of 
the other? This concerns every citi­
zen of the county, as well .as each 
member of the bloard. 

"By law the affairs of the county 
are administered by three repre­
sentatives. AbEent members, equal­
ly With those who are present, are 
bound by what·ever is lawfully done 
at a regular or stated meeting or . 

any regular adjourned meeting, H 
the meeting be a special one, the 
general rule is tllat notice is n·eces· 
sary, and must be personally 
served, if practicable, upon every 
member entitled to be present, s:i 
that each on·e may be afforded an 
opportu.nity to participate and 
vote. Such notice is essential to 
the power of the board to do any 
deliberative act which shall bind 
the corporation. If all have no­
tice, two shall form the board, and 
their acts bind the absent as if it 
were a stated or adjourned meet­
ing. Notice may be dispensed with 
by the presence and consent of all; 
and if one has quit the municipal­
ity, and has no family or house 
within its limits, notice to him is 
unnecssary. Dillon on Mun. Corp., 
sects. 200, 201, 223, 224. All au­
thorities seem to agree as to the 
g·eneral rule, unless there is a 
modification in the charter or 
statute. It applies alike to public 
and private corporations. Our 
statute, which declares that a ma­
jority shall form a board when 
duly convened, in pursuance of no­
tice or adjournment, is an enact­
ment of the well-s·ettled rule with­
out adding to• or taking from ... " 

"If two of the commissioners, 
without notice to or knowledge of 
the other, can form a board for 
transactilcn of business, the statu­
tory direction for notice is futile. 
To say they have convened in pur­
suanc-e of notice is nonsense, un­
less we speak of notice to the two 
by a person who desires business of 
interest to himself to be done in 
the other's absence. Such m€·eting 
savors of conspiracy. A designing 
man could observe thfl superiority 
of an able and upright commis­
sioner 01'er his weaker fellows for 
consu mmat.ion of his purpose, if 
notice to all is not 'f'Bsential. Su­
perior numbers often yield to su­
perior weight, and sometimes the 
corrupt quail in presence of an 
h:~nest man. Just in proportio.n. as 
a clandestine meeting-of two com­
missioners for transaction of busi­
ness would be dangerous, is it to 
the interest of the inhabitants o.f 
the county that all three should 
have notice and oppi8rtu.nity to be 
present at every special meeting of 
the board. The opinions, reason­
ing, perhaps protest, of the one 
may advantage the county. He may 
prevent hasty and inconsiderahle 
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action. Had Geyer been present on 
the evening th-e bonds were signPd, 
he might have discussed the matter 
with Rosecrans till Drake's pendu­
lous mind had ·swung the other 
way, and·thereby saved the county 
from the Rowland contract. Be 
thlJ as It may, Geyer ought to have 
llad opportunity to consult, advise, 
and, if need be, protest." 

Buell v. Cock 
4 Conn. 238 

In this case, the action was on a 
contract by which Buell undertook 
to lease the county court house to 
Cook. The county acurt at the time 
was composed of five persons, and the 
plaintiff offered to prove that three 
of these persons had separately as­
se~.ted to the contract. The Supreme 
Court held that the sanction of the 
court could only be given when act­
ing as a body, and among other 
things, said: 

"The sanction of the court could 
alone be given, when acting in a 
body; and the O.JJ·lY evidence of 
their act, on this, as on all other 
subjects, is the record of their 
transactions. It has been said, 
that by the expression, 'a majority 
of the county court,' was meant, 
the personal approbation of the 
greater number of ihe judges. 
~uch may b-e said ·en di.is question, 
on either side, as stress is laid on 
the word majority, on the one 
hand, and on the words the county 
court, on the other; that is, if the 
words are tenaciously adhered to, 
and the spirit and intent tcf the 
contract, is abandon-ed. Waiving 
a particular discusion, founded 
merely on the meaning of the 
words above mentioned, and de­
claring it as my opinion, that it is 
no unusual phraselogy, when the 
determination or the court acting 
judicially Is spoken of, for persons 
to say, 'the majority of th-e court,' 
thereby intending to express tht! 
thought, that the question was de­
cided In a particular manner, I will 
place my· opinion on a surer 
ground. The agreement was sus­
pended on the approbation of 
those, who had right to approve the 
leasing of the county property, and 
not of those, who had no such 
1·lght. Now, who had this right; 
and in what manner must their ap_ 
probation be evinced? I answer, 
th-e county C'Durt; and their record 
is the only mouth, through which 

they can speak. To me it seems 
little less than infatuation to as­
sert, that the property of the coun­
ty, of every description, is confided 
literally to the county er-: urt; and 
yet that this is not a unit-ed body, 
deliberating and acting together, 
each one of the judges aiding the 
refiectlons of the other, and the 
thought of each bel.ng filtered 
through the minds of all, and thus 
prl:ducing a wise result, but, that 
this county court, is, the judges 
acting separately, without delib­
eration, without inter-communica_ 
tion, in haste, or at the corners of 
the street, and when their separate 
opinions are th us obtained, that 
there is no permanent memorial 
1of them, but that they are to b-e 
proved ore ternus; and by the aid 
of arlchmetlc, that the result is fo 
be ascertained. I cannot yield my 
assent to a pretension entirely un­
n-ecessary, and which jeopardizes 
the county property; is pregnant 
with manifold abuses: and is rec­
ommended, by no.possible benefit, 
to countervail its numerous disad­
vantages. On the contrary, it is 
manifestly clear, when there is any 
act, not ministerial, confided to the 
discretion of several persons, that 
they must jointly act and de­
liberate. This is the case with au­
dltors, referees, committees and 
arbitrators. And emphatically, 
when the county court is to trans­
act busin-ess, n1'.lt judicial, but 
which requires the exercise of dis­
cretion, as in the ascertainment of 
the property belonging to a p-erson 
who intends making application for 
a pe'lsion, they must act unitedly, 
and their doings be made a matter 
of record." 

Perry v. Tynen 
22 Barbour (N. Y.) 137 

It is unnecessary trJ. cite the facts 
of the case, but we direct attention 
to the adherence of the New York 
courts to th-a principle of law enunci­
ated, to-wit: that where authority is 
conferred upon the board, and where 
the matter involved requires the ex­
ercise of judgment and discretion, 
that the board must act as such. 

Concerning the matter, the court, 
In part, said: 

"In cases of the delegation of a 
public authority to three or more 
persons, the authority conferred . 
may be exercised and ·performed by 
a majority of the whole number. 
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If the act to be done by virtue uf 
such public authority requires the 
exercise of discretio.!l and judg­
ment-in other words, if it is a ju­
dicial act-the persons to whom 
the authl:rity is delegated must 
meet and confer together, and at 
I-east a majority must meet, con­
fer, and be present, after all have 
been notified to attend." 

Martin vs. Lemon, 26 Conn., 192. 

Under the laws of Connecticut it 
was provided that should any person 
take any part of a highway or erect 
any fence thereon in such manner 
as to obstruct the same, then that 
the selectmen of the town in which 
the offence was committed, or a com­
mittee appointed by them for such 
purpose. should take the necessary 
action to remove 'the obstruction. 
In this particular case, the plain­
tiff was one of a committee of three 
persons appointed under this act, and 
he, acting without the concurrence or 
advice of the other members of 
the committee undertook to enforce 
the lnw. The Supreme Court held 
that his action was invalid and could 
not be sustained. Concerning the 
matter, the court in part said: 

"His right to recover depends on 
the question whether he legally 
possessed the power which he thus 
exe.rcised; and hence the inouiry is 
presented, whether, by the true 
construction of that section, the 
power of removing encroachments 
is given to each of the memliers of 
such a committee consisting of 
several persons, acting separately 
and 1 without the conCTirrence of 
the other members or any of them. 
We are clearly of the opinion that 
that statute does not empower 
ea<'h of the members of the com­
mittee appointed under it so to 
act. There is no general legal 
principle that where. as in this 
case, an :rnthorlty to do an act 
of a public nature is given by 
law to more persons that one, 
e~ch of them independently of the 
others. and without the concur­
rence of them, or of some of them, 
may exercise that authority.. On 
the contrary, the rule on this sub­
ject is, that in such a case, if the 
act is merely ministerial in its 
character, a majority at least must 
concur and unite In the perform­
ance of it, but they may act, sepa­
rately, and need not be convened 

in a body or notified so to con­
Vflne for that purpose; but if the 
act is one which requires the exer­
cise of discretion and judgment, in 
which case it is usually termed a 
judicial act, unless special pro­
vision is otherwise made, the per­
sons to whom the authority is 
given, must meet and confe'r to­
gether, and be present when the 
act is performed, in which case a 
majority of them may perform the 
act; or, after all of them have 
been · not1fled to meet, a majority 
of them having met will constitute 
a quorum or sufficient number to 
perform the act, and according to 
some modern authorities, the act 
may be legally done by the direc­
tion or with the concurrence of a 
majority of the· quorum so as­
sembled, Damon vs. Granby, 2 
Pick., 345, 354. 

"These appear to be the prin­
ciple of the common law on this 
subject. Grindley vs. Baker, 1 

Bos. & Pu!., 2 2 9. Keeler vs. Frost, 
22 Barb., S. C., 400. Perry vs. 
Tynen, id., 137. 

"The courts in this State, how­
ever, have gone further, and held 
~in a particular class of cases 
where the act requires the exercise 
of judgment and discretion, that a 
majority of the persons on whom 
the authority is conferred may per­
form it, and that they may a.ct 
separately for that purpose, and 
need not act in a board or collect­
ive body. Gallup vs. Tracy, 25 
Conn., 10. There is no occasion 
in the present case for pursuing 
this particular subject further. 
There is nothing in the act now in 
question which takes it out of the 
operation of these principles, or 
provides that the authority con­
ferred by it may be exercised by 
one only of the members of the 
committee mentioned in it. Its 
terms contain no express delega­
tion to the individual members of 
the committee of the power given to 
the commitee. nor so those terms 
apply that they may separately 
exercise that power. On the other 
hand, they import that one of them 
can not so act where the commit­
tee consists of more than one per­
son. They prescribe that th~ acts 
therin authorized shall be done by 
a 'committee', and there is .nothing 
to indicate that they may be done 
by a particular portion of the per-
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sons composing it. This term, when 
it. is applicable, as it is in the pres­
ent case, to more pa·sons than one, 
is a collective word, or, as gram­
::narians would say, a noun of mul­
titude, and indicates a plurality 
of persons. The expression which 
is thus used in the act is therefore 
n1:t appreciate to -express the idea 
that the power conferred on a com­
mittee may be exercised by each 
individual member of It separately. 
And accordi.ngly, as a reference, to 
our statutes will abundantly show, 
wherever an authority Is conferred 
by a statute on several persons, by 
whatever term they are desig­
nated, and it is intended that a 
particular pcrtion of them ma,y 
exercise that power, it is usual to 
Insert some phrase which expresses 
such intention. We also infer 
from the magnitude of the power 
which is given by the acts in ques­
tion to the rommlttee of encroach­
ments and the seriousconsequences 
which might ensue to1 the persons 
on whom it is brought to bear, that 
it was the intention of the legis­
lature that it should not be exer­
cised by one only of the members 
of th-e committee on his sole judg­
ment and 1c.plnion, but that it was 
designed that its exercise should be 
the result of deliberation and con­
sultation between them." 
Honaker vs. Board of Education, 

32 L. R. A., 413. 

In this case the Supreme Court of 
West Virginia held that the mem­
bers of a school board acting In­
dividually and separately and not as 
a board could not accept a proposal 
or make any contract whatev-er bind­
ing on the school district. Concern­
ing the matter the court said: 

"And the m~mbers of the board 
acting individifally and separately 
and not as a board convened for 
the transaction of business, can 
not make a contract that will bind 
them, as a corporation." 

Conger vs. Board of Commissioners, 
48 Pac., 1064. 

In this case the Supreme Court of 
Idaho held that in the :employment of 
counsel by county commissioners in 
order to bind the county, they must 
act as a board and their action there­
in must be made a matter of record. 
Concerning this matter the Supreme 
Court in part said: 

"The real contention is that the 

board of county commissioners did 
not employ William H. Claggett, 
Esq., to assist in the prosecution 
of said criminal cases. The record 
shows that the merul.Jers of said 
board individually requested him 
to assist in saitl prosecution, and 
that as a board they did not act in 
said employment. In Rankin vs. 
Jauman, 39 Pac., 1111, this court 
held that a board of county com­
missioners are an entity and can 
only act to bind the county when 
sitting as a board. See also Hamp­
ton v. Board (Idaho) 43 Pac., 
324; Meller v. Board (Idaho) 35 
Pac. 712. In the case at bar, the 
employment was made by the 
members of the board individually. 
The members of the board, acting 
individually and separately, are 
not authorized to employ counsel. 
It is the county commissioners 
acting as a board that are given 
that authority. If such employ­
ment could be made by the mem­
bers of the board, acting sepa­
rately and individually, no record 
thereof would be made, and no or­
der entered on the record from 
which an appeal could be taken. 
The commissioners, in order to 
bind the county in the employment 
of counsel, must act as a board. 
The above cited authorities are 
authoritative in this case." 

Butler v. School District, 24 Atlantic, 
308. 

In this case the plaintiff sold the 
school board certain fiXtures and in 
the contract provision was made that 
these fixtures were to be tried out for 
a certain period of time and the 
school board in order to relieve itself 
of liability must show that it gave 
notice of disapproval within the fixed 
time. The Supreme Court of Penn­
sylvania held that the school board 
under the contract, in order to give a 
legal notice of dissatisfaction with 
the utilties furnished, must exercise 
its power by joint action; that mere 
loose discussion without any motion 
or united action was not sufficient to 
authorize the notice of disapproval. 
Concerning the matter the Court in 
part said: 

"A body of this kind must ex­
ercise its powers by joint action as 
a board, loose discussion without 
any motion or united action is not 
su tllcient." 
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Independent School District v. Wirt­
ner, 52 N. W. 243. 

In this case the law provided that 
the president of a school board should 
appear in behalf of the school district 
in all suits brought against the dis­
trict, and also provided that counsel 
could be employed by the board of 
directors. It was contended that this 
language authorized the president of 

·the school board to file suit and 
to maintain an action on behalf of 
the board. The Supreme Court of 
Iowa held to the contrary and took 
occasion to say: 

"It is thP. generla rulA that cor­
vorations act through their hoard 
of directors and no corporate act 
can be done by the individual mem­
bers of the board, unless au­
thorized by Jaw or .by thA charter 
of the corporation." 

Reed vs. Lancaster. 25 N. E., 974. 

Ti::tis is a Massachusetts case. By 
the failure of the town to choose di­
rectors of thP. Almshouse, their duties 
wern imposed upon the overseers of 
the poor. The board of overseers con­
sisted of three members elected for 
three years. one member being 
e!ected at the town meeting In 
March of each year; one of the mem­
bers having resigned, leaving a va­
cancy to be filled. the two remaining 
merohP.rs contracted in writing for 
the services of a superintendent and 
matron of the almshouse. The ·i:iu­
preme Judicial Court of Massachu­
setts held that this contract was in­
effectual and did not bind the town 
and that the c'ontract could not be 
ratified by the overseers when a full 
hoard was elected by individual 
action. Concerning the matter, the 
court took occaHion to say: 

"If ratified, it must have been 
so by the:~1 us a body, and not in­
dividually. While they may act by 
a majority. the members are still 
to act together, and not by the 
agreement of members separately 
obtained. Id. C. 3, Sec. 3; Wor­
cester vs. Railroad Co., 113 l\Ia\;s. 
161; Shea vs. Milford, 145 Mass., 
528; 14 N. E. Rep. 764. The fact 
that plaintif? continued to render 
service atJhe almshouse, after the 
new boara was organized, would 
not tend to show that the new 
board had ratified an invalid 
executory contract, so that he 

3-Spec. 

would be entitled to claim damages 
against the town for a breach 
thereof." 

\Ve have thus gone into this matt-er 
at great length. The authorities in 
all jurisdictions hold that where a 
duty is conferred upon a board or 
commission composed of more than 
one member, and where this duty in_ 
valves judgme.nt and discretion, that 
it may not be performed by the mem­
bers of th·e board or commission 
separately and individually, but that 
it must be performed by them meet­
ing together and taking official action 
as a board or commission. 

The Prison Commission of this 
State is clearly within this rule. It 
can only act as a board or commission 
and for such· purpose its members 
must meet together and hold a ses­
sion as a board or dommission before 
it can 1-egally transact business in­
volving judgement ·and discretion. 
The acts of its individual members, 
however solemnly entered into, are 
not binding on the State or on the 
Commission itself. 

In the instance cf th-e present in­
quiry, the subsequent instrument 
signed by two members of the Prison 
Commission and approved Illy the 
Governor, waiving the State's option 
to purchase lands involved, was never 
authoriz-ed by the Board of Prison 
Commissioners meeti.ng in session as 
is contemplated by the laws of the 
State and is required before the 
Commission can create a legal obliga­
tion or relinquish one previ;ously cre­
ated. Nor was the attempted exe­
cution of this instrument ever rati­
fif'd by the Prison Commission. These 
facts, we deduce from the statement 
made by Your Excellency. 

In other words, the Prison Com­
mission of Texas has never author­
ized, executed, or approved, any in­
strument releasing or waivi,ng the 
State's option to purchase the lands 
known as the Blue Ridge Plantation 
Number One. It follows from what 
we have s~id that the State of Texas 
has not parted with its 1option to buy 
Blue Ridge Farm Number One u.n­
d·3r the ternf's of the contract en­
tered into between the Board ·of 
Prison Commissioners and ~r. Bas­
sett Blakely under date of Septem­
ber 1, 1916. 

You are further advised that steps 
can be tak-::!n to the end of conserv­
ing the interest of the State in this 
land. 

In concluding this opinion, I d~ 
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sire to make proper acknowledgement 
to my assistants, W. J. Townsend, 
John :.\laxwell and E. F. Smith, who 
exha.usted the American authoriti-es 
on the legal question here involved 
and prepared the office briefs from 
which I have been able to prepare 
this opinion. 

Respectfully, 
C. M. CURETON, 

Attorney General. 

This opinion has been considered in 
conference and is approved. 

C. M. CURETON, 
Attorney General. 

Governor's Offic-e, 
Austin, Texas, )fay 6, 1919. 

"To the Thirty-Sixth Legislature in 
First Called Session: 
I submit for your consideration the 

subject of the Board of Control. I 
recommend that the act passed at 'the 
regular sessio,n creating this board 
be amended so as to become aff·ective 
January 1, 1920. At a session tn be 
convened in the meantime I will 
again submit this subject so the law 
may be amended to conform to the 
best judgment of your body. 

Aftn conferring with the chairman 
of the s .. ,,nate Finance Committee and 
the House Appropriation Committee, 
I am advised that it is not reasonable 
to expect that any of the appropria~ 
tions bill will be ready for considera­
tion in less than two weeks time. For 
this reason, it is my judgm-ant that 
the public interests will be best 
served by disposing of the three sub­
jects I have submitted and deferring 
action on other measures until I con­
'"-'me the Le!!;islature again in June. 
Therefore unless it be upon the re­
quest of a majority of the members 
of your body I will not submit addi­
tional subjects at the present called 
sessD:n. 

Respectfullv submitt-ed, 
W. P. HOBBY, Governor. 

Recess. 

At 12: 35 o'clock p, m. the Senate 
on motion of Senator Clark, recessed 
until 2: 3 O o'clock p. m. today. · 

After Recess. 

(Afternoon Session.) 

Senate Bill No. 1. 

Action recurred upon the pending 
business Senate Bill No. 1, the ques­
tion being upon. the pending amend­
ment by Senator Hall. (See page 9.) 

Senator Mc~ealus moved to table 
the amendment and this motiion was 
lost by the following vote: 

Alderdice. 
Cousins. 
Dean. 
Dorough. 
Floyd. 

Bailey. 
Bell. 
Caldwell. 
Carlock, 
Clark. 
Dudley. 
Faust. 

Yeas-10. 

Hopkins. 
McNealus. 
Smith. 
Suiter. 
Westbrook. 

Nays-14. 

Gibson. 
Hall. 
Hertzberg. 
Johnston. 
Page. 
Rector. 
Williford. 

Present-Not Voting. 

Buchanan of Bell. 

Absent. 

Buchanan of Scurry. Strickland. 
Dayton. Witt. 

Absent-Excused. 

Parr. Woods. 

The amendment was then adopted. 
Senator Hall offered the following 

amendment: 
Amend Senate Bill No. 1 by strik­

i.ng out all of Section 10. 
Senator Bailey 1Jffered the follow­

ing substitut·e for the above amend­
ment: 

Amend section of the bill by strik­
ing out all of the words, "The Su­
preme Court of this State" and in­
sert in lieu thereof the words "The 
District Court of the County oe.f his 
residence" and furth-er amend the 
bill by striking out all of the said sec­
tion after the word "Act" in line 9 
and make the caption conform to 
this amendment. 

Senator McNealus mov-ad 1J') table 
the substitute and this motion was 
lost by the following vote. 

Yeas-10. 

Alderdice. 
The Senat-e was called tlo order by Caldwell. 

Dorou;h. 
Floyd. 
McNealus. Lieutenant Governor Johnson. Dean. 
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